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The following cumulative material will be found in the December issue (No. 12) 
of Agriculture Decisions, Volumes 1 (1942), 2 (1948), 3 (1944), 4 (1945), 5 
(1946), and 6 (1947), respectively : 


Citations in Agriculture De- Volume No. and Page 
cisions : 
Statutes, orders, etc__--.- 1: 811; 2: 796; 3: 1179; 4: 1011; 5: 987; 6: 1104 
Agriculture decisions_.__tn9 1: 815; 2: 801; 3:1185; 4: 1015; 5: 940; 6: 1199 
Court decisions_____.__ — 1:817; 2: 804; 3:1191; 4: 1021; 5: 945; 6: 1207 
Decisions overruled by Secre- 
tary of Agriculture___.____ 1: 819* 
Citations in Court Decisions: 
Statutes, orders, etc_____ —- 2:799; 8: 1182; 5: 988; 6: 1197 


Appeals from Secretary’s deci- 
sions (actions for review by 
OR 1: 820; 2: 806; 3: 1198; 4: 1024; 5: 948; 6: 1213 
Disposition of Appeals (ac- 
tions for review) from Sec- 
retary’s decisions by 
ODI a ees cee 1: 821; 2: 808; 3: 1194; 4: 1025; 5: 949; 6: 1216 
Agriculture Decisions cited by 
courts and other authorities. 1:821; 2: 809; 3;1195; 4: 1027; 5: 950; 6: 1218 
Commodities involved in PACA 
DEOCOOIIIED oo inmcieccen 1: 822; 2: 810; 3: 1196; 4: 1028; 5: 951; 6: 1219 
Decisions and docket numbers 
arranged in _ consecutive 
nee a 1: 823; 2: 811; 8: 1200; 4: 1081; 5: 953; 6: 1221 
Docket numbers and decisions 
arranged in consecutive 
I a Se . 1:825; 2: 818; 3: 1208; 4: 1084; 5: 956; 6: 1225 
Cumulative lists of decisions: 
Agriculture Decisions : 
Agriculture decisions 
a 
1942 PACA decisions 
hitherto unre 
WOEIID ccna scsncen 4:1043; 5: 965 


: 829; 2: 815; 3: 1206; 4: 1087; 5: 959; 6: 1229 


_ 


* HistoricaL Nore 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 435, 
decided June 8, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. In re Albert Bree, 3 A. D. 255 


(1944) .—Ed. 
ul 
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Administrative Procedure Act 


(Agricultural Marketing Agreement Act of 1937) Volume: Page 
Avon Dairy Company et al v. Eisaman, 69 F. Supp. 500 (1946) Denial 
of application to postpone effective date of Order No. 75_---_--.-- 6:72 


Agricaltural Marketing Agreement Act of 1937 
Bailey Farm Dairy Co. et al. v. Anderson, 157 F. 2d 87 (1946) Legality 
and constitutionality of classification provisions of Order No. 3-_ 6: 611 
Bailey Farm Dairy Co., et al. v. Jones, 61 F. Supp. 209 (1945) Classi- 
TORTIOD: GE Wns orig tier ree aeemeneseceie aces 5:43 
Barron Coop. Creamery et al. v. Wickard, 140 F. 2d 485 (1944) Re- 
classification of milk downward as not authorizing scaling upward_ 3: 692 
Beatrice Creamery Company et al. v. Anderson, 75 F. Supp. 363 
(1947) Validity of Order No. 68—Inapplicability of de minimis 
doctrine—De novo hearing—Assailed findings supported by evi- 
dence—Failure to spread parity upon record__------__.----__--- 6: 969 
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Chapman v. United States, 139 F. 2d 327 (1943) Validity of producer- 
acttioment fund provisions of act.......2 oss eee 3: 819 
Cosgrove et al. v. Wickard, 49 F. Supp. 232 (1943) Bona fide pro- 
Gucer—Findines of Recretary.. ois emis 2: 610 
Crull v. Wickard, 40 F. Supp. 606 (1941) Scope of judicial review 
Ga UN a ea 3: 445 
Crull v. Wickard, 137 F. 2d 406 (1943) Findings of fact by Secretary 
as to petitioner’s status as handler sustained___________________ 8: 446 
Dairymen’s League Co-operative Association, Inc. v. Anderson, —— 
F. Supp. —— (1947) Order No. 27—Reclassification of milk—In- 
terpretation of Article III Section 2 (7)—Meaning of term 
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Secretary or courts—Administrative proceeding—Inapplicability 
of strict rules of evidence—Effect of failure to establish substantial 
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Elm Spring Farm, Inc. et al. v. United States, 127 F. 2d 920 (1942) 
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Fairview Creamery, Inc. v. Wickard, 42 F. Supp. 757 (1942) Calculat- 
ing freight rates to determine allowances to creamery company-_-_- 3: 608 


*Cumulative Index-Digest of the ccurt cases will be found in the December issue (No. 12) 
of Agriculture Decisions: 2 A. D. 870; 3 A. D. 1292; 5 A. D. 1027; and 6 A. D. 1834.—Ed. 


Vv 








VI CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume: Page 
Grandview Dairy, Inc. v. Jones, War Food Administrator, et al., 61 F. 
Supp. 460 (1945) Adminstrative law—Judicial review—Market 
service payments—Inapplicability of doctrine of res judicata to 

decisions of administrative officers and boards_____--_-_---------- 5:510 
Grandview Dairy, Inc. v. Jones, War Food Adm’r., et al., 157 F. 2d 
5 (1947) Disallowance of market service payments upheld—Con- 

clusion—Findings—Substantial A na, 6: 390 
Green Valley Creamery, Inc. v. United States et al., 108 F. 2d 342 
(1989) Validity of Order No. 4—Construction of administrative 


Hogansburg Milk Company, Inc. v. Jones, War Food Administrator, 
— F. Supp. — (1946) Order No. 27—Reclassification of milk— 
Burden of proof as to invalidity of market administrator’s action— 
Administrative law—Evidence—Weight of evidence—Limited au- 
thority of court to review Secretary’s action—Effect of failure to 


SOIT ROR, UTR are 


protest undue delay in making reclassification-__________---__-- 6: 1036 
La Verne Co-op. Citrus Ass’n. et al v. United States, 143 F. 2d 415 
(1944) Exhaustion of administrative remedy___---__----__--__ 3: 921 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (1942) Order 
No. 2i7—Market. service payments... ..___.-_ 3: 316 
M. H. Renken Dairy Co. v. Wickard, 47 F. Supp. 212 (1942) Order 
ee RN a 3:321 
New England Dairies Inc. v. Wickard, 51 F. Supp. 444 (1943) Order 
No. 4—Cooperative, when not a handler__--_-___-________--_- 8:310 | 
New York State Guernsey Breeders’ Co-op. v. Wickard, 141 F. 2d i 
805 (1944) Limited character of judicial review of legality of } 
NN a eS 3: 697 t 
Ogden Dairy Co. v. Wickard, Secretary of Agriculture, et al., 157 F. 2d ‘ 
445 (1946) Judicial review of War Food Administrator’s order— i 
eder wostained and amrmed 6: 269 
Parker v. United States, 153 F. 2d 66 (1946) Civil contempt—When : 
contemnor released by discharge in bankruptcy_____-__--_-__-_ 6: 862 : 
Parker v. United States et al., 126 F. 2d 370 (1942) Corporations— ; 
Rta nn eee 8:45 
Parker v. United States et al., 129 F. 2d 374 (1942) Corporations— i 
icentomnt— Discretion. of court... ..2...-.-2 aes 3:61 ; 
Parker v. United States e¢ al., 185 F. 2d 54 (1943) Corporations— | 
omeerape—-Oomponeatory Ene... ke 3: 65 f 
Queensboro Farm Products, Inc. v. Wickard, 47 F. Supp. 206 (1942) 
Onder io. 2i——Wee Camincation....... 0... ee 8: 212 
Queensboro Farm Products, Inc. v. Wickard, 137 F. 2d 969 (1943) : 
Order No. 2i—Usee classification... .... ....._ ._._...........--..... 3: 220 
Sauquoit Valley Farmers Cooperative, Inc. v. Wickard, 45 F. Supp. 
104 (1942) Strict compliance with prescribed temperature______-- 3: 684 ; 
Shawangunk Co-op. Dairies, Inc. v. Jones, 59 F. Supp. 848 (1945) I 
Accounting by handler for milk received from producers_____-__-- 5:124 
Shawangunk Co-op. Dairies, Inc. v. Jones, et al., 153 F. 2d 700 (1946) 
Accounting by handler for milk received from producers__________ 5: 576 
Shawsheen Dairy, Inc., 47 F. Supp. 494 (1942) Claims against milk i 
heniter provable: in DARK pICy <5 nn cee 8: 619 





CUMULATIVE LIST OF COURT DECISIONS VII 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
Sprague Dairy Company et al. v. Anderson, — F. Supp. — (1946) 
Validity of Order No. 69—Promulgation hearing record—Substan- 
tial evidence—lInclusion of contested county and townships in 
TAGGING REE ona ei ee ei eee 6: 729 
Stark e¢ al. v. Wickard, 136 F. 2d 786 (1944) Standing of milk pro- 
ducer to seek court review of Secretary’s order_____---____-_--__ 3: 140 
Stark et al v. Wickard, 321 U. S. 288 (1944) Right of producer to 
obtain court review of Secretary’s order______-__--__-____--___- 3:121 
United States v. Adler’s Creamery, Inc., 107 F. 2d 987 (1939) Handler, 
WHO (iso Sei eee nee 3: 1020 
United States v. Adler’s Creamery, Inc., 110 F. 2d 482 (1940) Injunc- 
tion—Collection or payment of money_-_--_--____--__-_____-___ 3:1027 
United States v. Burlington Sanitary Milk Company, Inc., D. C. E, D. 
of Wisconsin (1944) Exhaustion of administrative remedy______- 8: 1029 
United States v. Elm Spring Farm, Inc., et al., 38 F. 2d 508 (1942) 
Cooperative associations—Handler, who is______-_-__-__--__--__-- 3: 5382 
United States v. Green Valley Creamery Inc., 59 F. Supp. 153 (1945) 
Civil contempt—Effect of discharge in bankruptcy upon collection 
Of commensntony Git. 6x ere ket eee 6: 860 
United States v. Hogansburg Milk Company, Inc., 57 F. Supp. 297 
(1944) Administrative law—Effect of failure to exhaust adminis- 
trative remedies—Merket administrator’s determination as to 
amounts due from handler to producers’ settlement fund____-_---_ 6: 1034 
United States v. Levine, 129 F. 2d 745 (1942) Conviction of employee 
of market administrator of accepting bribe__--____-___--___-______ 3: 615 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
Exhaustion of administrative remedy__..__________-____--______ 3: 626 
United States v. Rock Royal Co-Operative, Inc., et al., 307 U. S. 533, 
| 59 S. Ct. 9938, 83 L. ed. 1446 (1939) Constitutionality of Act—Va- 
f MiGiby 00 GaGer Nee Ain oon ot cae cee eee 2:391 
| United States v. Ruzicka et al., 152 F. 2d 167 (1945) Exhaustion of 
: administrative remedy—Judicial review____-_-_____--__-_----_--- 5: 923 
: 


LTE ALS TT DSN a aR SEES PAs . 


RET eRe 


United States v. Ruzicka et al., 329 U. S. 287 (1946) Distribution of 
enforcing authority between courts and Secretary of Agriculture__ 5: 931 
; United States v. Titusville Dairy Products Co., 63 F. Supp. 104 (1945) 
Mandatory injunction—Stay of administrative proceeding______-- 5: 851 
; United States v. Turner Dairy Co., 162 F. 2d 425 (1947) Court en- 
{ joining compliance with and restraining violation of milk marketing 
order—Right of government to mandatory injunction to compel pay- 
f ment of amounts due under milk marketing order—Interlocutory 
; Oden ink) Gheien 6 eee ee 7:52 
United States v. Western Fruit Growers, Inc., et al., 34 F. Supp. 794 
(1940) Power of Federal court to protect its jurisdiction___-______ 3: 434 
United States v. Wood et al., 61 F. Supp. 175 (1945) Administrative 
law—Exhaustion of administrative remedy—Action to enforce com- 
Bin WIN CO ni a eee 5: 418 
United States v. Wrightwood Dairy Company, 315 U. S. 110, 62 S. Ct. 
523, 86 L. ed. 726 (1942) Effect of intrastate commerce competition 


upon regulation of interstate commerce______--___-_____--____-~ 2: 778 
United States v. Wrightwood Dairy Company, 127 F. 2d 907 (1942) 
i Powers of Sactotass under Apt. ee 2: 789 








Vil CUMULATIVE LIST OF COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937—Continued Volume : Page 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942) Producer, who 
is—Judicial review of administrative definition--_______-_--__--_. 3: 611 
Waddington Milk Co., Inc. v. Wickard, 140 F. 2d 97 (1944) Order 
Orr AN ee nc eee 3: 685 
Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (1944) Judicial 
review of Secretary’s ruling—No trial de novo__----__----__--_-_ 3: 930 
Wawa Dairy Farms, Inc. v. Wickard, 149 F. 2d 860 (1945) Validity of 
milk receiving station differential... ... 25... .2.n-s 5: 716 


Western Fruit Growers, Inc. et al. v. United States, 124 F. 2d 381 
(1941) Power of Federal courts to enjoin prosecution of State court 
a a re ep ree eee a a are eines 3: 437 
Wetmiller Dairy & Farm Products Co., Ine. v. Wickard, Secretary of 
_ Agriculture, 60 F. Supp. 622 (1944) Classification of milk in ac- 
cordance with its utilization at second plant-____-______--------- 5: 845 
Wetmiller Dairy & Farm Products Co., Inc. v. Wickard, 149 F. 2d 330 
(1945) Reclassification of milk by Secretary—Effect of market ad- 
ministrator’s acquiescence in IIIA classification-_____-_-___----_ 6: 730 


Commodity Exchange Act 
Board of Trade of the City of Chicago et al. v. Olsen, 262 U. S. 1, 43 


S. Ct. 470, 67 L. ed. 839 (1923) Constitutionality of Act---___----- 2: 422 
Nelson v. Secretary of Agriculture, 133 F. 2d 453 (1943) Suspension 

Rah Sree re CN i ree ee 3: 825 
Nichols & Co. v. Secretary of Agriculture, 131 F. 2d 651 (1942) Acting 

on ctor wide of customers’ trades... 2 on ee 3: 552 
Nichols & Co. et al. v. Secretary of Agriculture, 136 F. 2d 503 (1943) 

ectting; what constitntes........ 26 5 oo ee een 3: 1082 


Federal Seed Act 
E. K. Hardison Seed Co. v. Jones, 149 F. 2d 252 (1945) Cease and 


pom et-——esede-— nine TON a ewe 5: 227 
United States v. Dunn, 55 F. Supp. 5385 (1944) False seed advertise- 
a a ee eae nrae 3: 937 


Packers and Stockyards Act, 1921 , 
Midwest Farmers, Inc. v. United States et al. ; Crosby et al. v. Same; 
Barton v. Same, 64 F. Supp. 91 (1945) Suspension of registration— 
,Unfair, unjustly discriminatory or deceptive practices__--__----- 5: 309 
Mirotznik et al. v. United States et al., 64 F. Supp. 635 (1946) Unau- 
thorized revocation of license—Denial of application for license of 


SRT ETRE LT TTR RRA EN RE TS I 


RC NN i ai he cl cae a cei 5: 652 
Morgan et al. v. United States et al., 298 U. S. 468, 56 S. Ct. 906, 80 

L. ed. 1288 (1936) Fair hearing—Rate proceeding__--_________-___ 2: 498 
Morgan et al. v. United States et al., 304 U. S. 1, 58 S. Ct. 773, 82 L. ed. 

1129 (19388) Fair hearing—Rate proceeding____________--_______ 2: 507 


Nostrand Poultry Market, Inc. v. United States et al., 59 F. Supp. 245 

(1945) Denia) of application for license—Constitutionality of act-_ 5: 129 
Sioux City Stock Yards Company v. United States, 49 F. Supp. 801 

(1943) Cease and desist from refusing to render stockyard serv- 


sep 


Siecle cinema niente nace lniattnta 2: 621 f 
St. Joseph Stock Yards Company v. United States, 11 F. Supp. 322 ‘ 
(1935) Validity of stockyards rate order________--____________-. 3:1114 


St. Joseph Stock Yards Company v. United States, 298 U. S. 38, 56 S. 
Ct. 720, 80 L. ed. 1033 (1936) Validity of stockyards rate order_-_ 3: 1138 





CUMULATIVE LIST OF COURT DECISIONS m 


Packers and Stockyards Act, 1921—Continued Volume : Page 
Stafford et al., v. Wallace, 258 U. 8. 495, 42 S. Ct. 397, 66 L. ed. 735 
(323) Conntitationality of Ag... Wo 3 2: 449 


United States et al. v. Morgan et al., 307 U. S. 183, 59 S. Ct. 795, 83 L. 

ed. 1211 (1939) Retention of funds pending determination of rate 

I i a aa a Na ea 2:523 
United States et al. v. Morgan et 21., 313 U. S. 409, 61 S. Ct. 999, 85 

L. ed. 1429 (1941) Validity of rate order—Criticism of Supreme 

CONE CRN i sarc seca ese vent reese ae 2: 533 


Perishable Agricultural Commodities Act, 1930 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (Dec. 
19, 1946) Constitutionality of act—Jurisdiction of Secretary—Di- 
versity of citizenship—Jurisdiction of district court—Appeal from 
TaN: CE EN i is a igh es a 6: 732 
Bacon Brothers v. Cad Heaton Fruit Company, — F. Supp. — (June 
30, 1947) Interest allowed on contract—Amount of attorney’s fee 


Mile End Fruit Exchange Inc. v. O. 8S. Hurley, dba O. S. Hurley Pro- 
duce Co. (1945) Judgment upon verdict of JjJury—Bond in double 
amount of reparation award—Attorney’s fee___-_-__________--___ 5: 804 
The LeRoy Dyal Company, Ine. v. Allen, — F. Supp. — (1946) Breach 
of contract justifying rejection by buyer (reversed by C. C. A. 4th)_ 6: 482 
The LeRoy Dyal Company, Ine. v. Allen, 161 F. 2d 152 (1947) Im- 
material breach of contract by seller not justifying rejection by 
buyer—Meaning of term f. o. b. acceptance final_______-_-_____-_-_ 6: 490 
The Login Corporation v. S. Botner & Sons, — F. Supp. — (1947) 
Sufficiency of bond—Motion to dismiss appeal—Motion to strike 
WORE nici iicistrcnitecdntiensana maaan baademen nae aaa 6:1191 
W. H. Lailer & Co., Inc. v. C. E. Jackson Co., USDC, D. Mass. (1948) 
Dismissal of motion to dismiss appeal for want of jurisdiction— 
Motion for leave to amend answer granted—Denial of motion for 
Judgment Of: PRCAMNOGR oases cide weenanoe deem 7:161 


atlowed commsel for 4neeen. ne rere 6: 734 
Bell et al. v. Main, 49 F. Supp. 689 (1943) Transaction constituting 

i dele: dnd) tot commianmion ®t eh ee Pe 2: 630 
| Hoffman Banana Company v. Schultz Brokerage Co., a partnership 
| — F. Supp. — (1947) Attorney’s fee—Allowances as part of 

CAE | OE COUNT iin at receipes 6: 1088 
| Krueger v. Acme Fruit Company, 75 F. (2d) 67 (1935) Constitution- 

Sy Of Bl acai cic cnc coe iwabwtin nana peeonaeseeaeeee 2: 471 
t 


ARIE a Ter 


eects 
ce 











PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability, which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A. D. 472. 
It is unnecesary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues begining with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(A. D. 1688) 


in re Suerrietp Farms Company, Inc. AMA Doc. No. 27-55. 
Decided February 5, 1948. 


Order No. 27—Denial of Claims for Market Service Payments 


Claims of petitioner, a handler subject to Order No. 27 regulating the handling of 
milk in the New York metropolitan area, based on a refusal of the market 
administrator to make market service payments to it for the months of May 
1940 through February 1941 out of the producers settlement fund with re- 
spect to milk which was received from producers at a building in Walton, 
New York and which was moved by pipeline to an adjacent manufacturing 
building and there manufactured, and considered by the petitioner as a sec- 
ond plant, are denied on the ground that petitioner failed to show that the 


second building was a separate plant.* 
Order No. 27—Premises Constituting One Plant 


Where petitioner made arrangements described in Findings of Fact 8 and 10 
for the purpose of meeting the requirements of the order for payment of the 
market service Claims so as to show that the milk involved was “* * * 
milk received from producers at a plant equipped only for the receiving 
and shipping of milk to the marketing area which was moved to a second 
plant outside of the marketing area and there * * * manufactured”, it 
is concluded that the history of the order and the evidence adduced in this 
proceeding indicate that the petitioner’s premises at Walton, New York con- 
stituted one plant regardless of petitioner’s attempt at separation.* 


Order No. 27—Market Service Payments—Intent of Section 927.7 (f) of Order 
No. 27 Relating to 


Section 927.7 (f) intended the plant from which milk was moved to be a country 
receiving station unconnected with. manufacturing operations at the same 
location and operated separately and not as an adjunct, as in the instant case, 
to manufacturing operations, and the market service payment was designed 
to be the cost of handling milk through country receiving stations not com- 
bined receiving, shipping and manufacturing plants.* 


Plant—Meaning of Word 


Ordinary meaning of the word “plant” is that which an average person would 
consider as including all the operations going on in a group of associated 


buildings on the same premises.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
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Separateness of Plants 


The separation of fluid operations from manufacturing operations required by 
health authorities was not considered, and is not a test of separateness of 
plants under Order No. 27.* 


Order No. 27—Failure to Establish Claims for Market Service Payments—Inap- 
plicability of Prior Erroneous Ruling—Res Judicata—Estoppel 


Petitioner is not entitled to market service payments for May, June, and July 
1940 merely because four other handlers obtained the benefit in an adjudi- 
cative proceeding of an incorrect interpretation of the order and presumably 
retained their payments under the protection of res judicata since petitioner 
could not have acquired a vested right to such an incorrect interpretation, 
and the market administrator’s refusal to make payments to petitioner for 
the same months does not result in any illegal discrimination or retroactive 
action, and there is no compelling reason for applying res judicata, estoppel, 
or any similar judicial doctrine.* 


Justiciable Interest of Producers—Market Service Payments 


Since the market service payments come out of producer prices and payments the 
producers have a justiciable interest in the interpretation and application 
of section 927.7 (f) of Order No. 27 providing for such payments.* 


Order No. 27—Scope of Proceeding Under Section 8c (15) (A) of Act 


Petitioner’s claims in these proceedings, under section 8c (15) (A) of the act 
cannot be sustained without a showing that the refusal of the market admin- 
istrator to make the claimed market service payments is “‘not in accordance 
with law”, and any complaints not measuring up to this standard fall within 
administrative consideration outside this proceeding.* 


Administrative Proceedings—Judicial Review—Substitution of Formalities for 
Practicalities 


Courts are loathe to substitute formalities for practicalities in their reviews 
of the administration of this and other orders issued under the act.* 


Res Judicata—Application of Doctrine 


Under the traditional rules of res judicata a decision is binding only upon parties 
to the decision and those in privity with them.* 


Statutes—Construction and Interpretation—Reference to Context or Intent 
Behind Words 


It is not the practice of the courts to interpret or apply words in a statute or 
regulation without reference to the context or the intent behind the words 
used.* 


Statutes—Construction and Interpretation—Selection of Rule of Construction 
in Determination of Market Service Payments 


If any rule of construction is to be selected to determine the eligibility for market 
service payments, the rule of strict construction should be followed.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
ef Agriculture Decisions.—Ed. 
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Precedents—Effect of Overruling 


Where the courts overrule former precedents, the orthodox view is said by some 
to be the declaratory theory of Blackstone, criticized by a number of writers 
including Gray, namely, that law exists outside of judges and courts, is 
merely declared from time to time by the judges and that consequently 
whenever precedent is rejected and the true law discovered, the latter must 
be applied retrospectively since the overruled precedents were not law at 
all, but where the orthodox view would result in great hardship and injustice, 
the majority of courts refuse to follow this view to its logical conclusion* 


Prior Decisions Followed 


In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 61 F. Supp. 460 (1945), 
published in 5 A, D. 510 and 157 F. 2d 5 (1947), published in 6 A. D. 390. 


Alger, Peck, Andrew & Rohlfs of New York, New York, for petitioner. Mr. Joseph 
B. Zimowski for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 
601 e¢ seq.). 

Sheffield Farms Company, Inc., a handler subject to Order No. 27, 
regulating the handling of milk in the New York metropolitan milk 
marketing area, filed a petition on June 23, 1942, complaining of the 
refusal of the market administrator to make payment of certain claims 
to which the petitioner alleges it is entitled under section 927.7 (f) of 
the order. 

The petition relates to claims filed * by the petitioner for the months 
of May 1940 through February 1941. The order in effect ? during this 
period provided in section 927 (f) that market service claims were 
to be paid out of the producer-settlement fund to any handler with 
respect to milk received from producers at a plant equipped only for 
the receiving and shipping of milk to the marketing area which was 
moved to a second plant outside of the marketing area and there 
separated into cream and skim milk or manufactured. The claims 
were to be made monthly. 

The petition seeks the payment of claims with respect to milk which 
was received from producers at a building in Walton, New York, and 
which was moved by pipeline to an adjacent manufacturing building. 

A hearing was held in New York, New York, on April 6 and 7, 
1944, before Glen J. Gifford, Presiding Officer. Some of the facts 
were stipulated. After the hearing the petitioner and the Office of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 

1The claim specified in the petition totals $41,661.66. 

27 CFR and Supps., 927 et seq. 
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Distribution (now the Production and Marketing Administration) 
filed briefs. The presiding officer filed a report recommending that 
the relief sought by petitioner be denied. Petitioner filed exceptions 
to the presiding officer’s report and oral argument was held before me 
on September 24, 1945. In addition to the oral argument held on 
September 24, 1945, oral argument on some phases of the proceeding 
was held before me on October 7, 1947. A final decision in the matter 
has been delayed largely due to the pendency in the courts of a test 
case on the same subject involving another handler, Grandview Dairy, 
Ine. <A decision in Jn re Grandview Dairy, Inc., 3 A. D. 335 (1944), 
upheld the market administrator’s refusal to allow market service 
claims by the handler for the month of August 1940. This decision 
contains an exhaustive discussion of the entire matter of the eligibility 
of movement of milk by pipeline for market service payments. This 
decision was affirmed by the United States District Court for the 
Eastern District of New York on June 11, 1945, 61 F. Supp. 460, and 
by the Circuit Court of Appeals for the Second Circuit on July 17, 
1946, 157 F. (2d) 5. Certiorari was denied by the United States 
Supreme Court on December 9, 1946, 67 Sup. Ct. 355. 

There isn’t much dispute about the facts. The question is whether 
the facts require the payments claimed by petitioner that the market 
administrator has refused or failed to make. 


FINDINGS OF FACT 


1. The petitioner, Sheffield Farms Company, Inc., is a New York 
corporation, having its principal place of business at 524 West 57th 
Street, New York, New York. During the times pertinent here, it 
was a handler subject to Order No. 27, regulating the handling of 
milk in the New York metropolitan milk marketing area. The officers 
and directors of the petitioner during this period were as follows: 


L. A. Van Bomel, President and Director. 

B. S. Halsey, Vice President and Director. 

H. S. Van Bomel, Vice President and Director. 
R. M. Wellwood, Vice President and Director. 
C. E. Cuddeback, Vice President and Director. 
C. I. Corbin, Vice President and Director. 

R. E. Crowley, Secretary. 

M. McGrath, Treasurer. 

H. S. Tuthill, Director. 

Alva Cuddeback, Director. 

T. H. McInnery, Director. 

R. N. Slawson, Director. 

C. R. Roberts, Director. 

L. G. Decker, Director. 

F. Zollner, Director. 

John Burlinson, Director. 

F. W. Snyder, Director. 
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2. Sheffield Condensed Milk Company is a New York corporation 
having its office and principal place of business at 524 West 57th Street, 
New York, New York. During the period involved, its officers and 
directors were: 


L. A. Van Bomel, President and Director. 
B. S. Halsey, Vice President and Director. 
F. W. Snyder, Treasurer and Director. 

H. 8S. Tuthill, Secretary and Director. 

R. E. Crowley, Director. 

R. M. Wellwood, Director. 

C. E. Cuddeback, Director. 

H. S. Van Bomel, Director. 

Frank Goodman, Director. 

C. R. Roberts, Director. 


3. The Sheffield Farms Company, Inc., and the Sheffield Condensed 
Milk Company, Inc., are wholly owned subsidiaries of the National 
Dairy Products Corporation. 

4. Section 927.7 (f) of the amended order in effect for the months 
in question provided in part as follows: 


“(f) Market service payments. Any handler may make claim, on forms sup- 
plied by the market administrator, for payments out of the producer-settlement 
fund under the conditions set forth in this paragraph with respect to milk re- 
ceived from producers at a plant equipped only for the receiving and shipping of 
milk to the marketing area which was moved to a second plant outside of the 
marketing area and there separated into cream and skim milk or manufactured. 
The market administrator shall, after preliminary audit of such claim to check 
the actual movement of the milk and the proper classification thereof, make 
payment to such handler, subject to final audit, out of the producer-settlement 
fund, or issue credit against balances due by such handler to the producer-settle- 
ment fund, at the following rates and under the following conditions: * * * 

“(2) No claim shall be allowed if the milk on which the claim is made is 
manufactured at a second plant operated by the same handler from which, within 
24 hours prior to, or 48 hours after, the calendar day during which such milk was 
received at the second plant, Class I milk was shipped to the marketing area, 

“(3) Claims shall be paid at a rate for handling through the receiving plant 
of 23 cents per hundredweight, or 13 cents, in the case of Class 1V-B milk, plus 
a hauling allowance at the rate of 4% cent per hundredweight per mile for 20 
miles and Yo cent per hundredweight per additional mile for the shortest high- 
way distance between the two plants: Provided, however, That no claim for a 
hauling allowance shall be paid for a haul greater than 65 miles nor less 
than one-half miles.” 

5. The milk involved in this proceeding was moved by pipeline 
between two of a group of buildings located at Walton, New York, 
during the months May 1940 to February 1941, inclusive. This group 
of buildings was equipped for (1) the receiving of fluid milk from 
farmers and from other plants; (2) the shipment of fluid milk to other 
plants and to the marketing area; and (3) the manufacture of fluid 
milk into evaporated milk. The operations at Walton were carried 
on in four major buildings composed of (1) a fluid milk receiving and 
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shipping building, referred to as building 1-W; (2) a building in 
which evaporated milk was manufactured, referred to as building 
2-W; (3) asmall storage room, referred to as building 1-W-1, located 
near building 1-W; and (4) a building used for the storage of evapo- 
rated milk, referred to as building 2-W-1. In addition to these build- 
ings, a tank truck unloading room was located adjacent to building 
1-W. This was built some time after April 9, 1940. An old barn, 
an ice house and several smaller houses which housed deep well pumps 
were also located on the premises. 

6. Building 1-W has since prior to 1938 contained equipment for 
the receiving and shipping of milk of producers. Building 2-W has 
since prior to 1938 contained equipment for manufacturing milk which 
was piped from building 1-W or was received from other sources. 
Building 2-W contained a boiler room and refrigeration equipment. 
All the heat, steam, water, refrigeration, and electricity used in all the 
buildings was supplied from building 2-W. Building 2~W was, prior 
to the period involved here, connected with building 1—-W by an arch- 
way. The archway was removed shortly before May 1, 1940. Since 
1938 and during all the period in question building 1-W and building 
2-W were connected by pipes used in the conveyance of steam, water 
and heat, a sanitary milk pipeline and electrical wires. A narrow area 
about 15 feet wide ran between building 1-W and building 2-W. On 
the side of building 1-W opposite to building 2-W was located the 
tank truck unloading room or shed. <A sanitary pipe also ran from 
this building to building 2-W and was attached to the outside of 
building 1-W. Petitioner considers this unloading room and pipe as 
part of the operations of building 2-W. 

7. All the buildings located on the Walton premises were at all 
times owned by the petitioner. 

8. During the period from September 1, 1938, until May 1, 1940, 
petitioner operated the buildings and facilities at Walton. On or 
about April 9, 1940, the petitioner leased to the Sheffield Condensed 
Milk Company, among other things, building 2-W and reserved to 
itself building 1-W with its facilities. By the terms of the lease, 
petitioner was to receive a rental payable in monthly installments and 
the petitioner agreed to purchase from Sheffield Condensed Milk Com- 
pany water, steam, electricity, and brine for refrigeration for use in 
its building 1-W at a rate specified in the lease. Under the lease, the 
Sheffield Condensed Milk Company was to make any repairs needed 
in connection with the leased property. Either party to the lease could 
cancel the lease upon 90 days’ written notice to the other. The tank 
truck unloading room adjacent to building 1-W and which petitioner 
considers as a part of the manufacturing operation was not erected 
until after the lease had been executed. The lease contains no reference 
to building 2-W-1, the old barn, the ice house, and the pump house. 
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It is not clear from the record whether the petitioner or Sheffield 
Condensed Milk Company exercised supervision over these buildings 
during the period in question. The leasing arrangement continued 
until October 31, 1941, at which time the petitioner, Sheffield Condensed 
Milk Company, and Sheffield By-Products Company were consolidated 
into a single company known as Sheffield Farms Company, Inc. This 
latter corporation operated the entire premises after October 1941. 

9. Prior to May 1940 and after May 1941 the petitioner regarded 
the operations at Walton as those of a single plant. During all the 
months from September 1938 through April 1940 and after May 1941, 
the Sheffield Farms Company filed reports with the market adminis- 
trator, treating the Walton operation as the operation of one plant. 
During the period in question, reports filed with the market admin- 
istrator by the petitioner treated the receiving and shipping of pro- 
ducers’ milk as the operation of one plant. The reports filed by the 
Sheffield Condensed Milk Company treated the manufacturing opera- 
tions as the operations of one plant. 

10. During the period in question separate books, records and ac- 
counts were kept in the name of the petitioner and in the name of 
Sheffield Condensed Milk Company. These records were maintained 
by employees of petitioner. Petitioner was reimbursed for maintain- 
ing the records through inter-company service charges. Petitioner 
paid Social Security taxes, unemployment insurance tax, and provided 
workmen’s compensation coverage for its employees. Sheffield Con- 
densed Milk Company paid Social Security taxes, unemployment in- 
surance tax, and provided workmen’s compensation coverage for its 
employees. Sheffield Condensed Milk Company had a separate man- 
ager for building 2-W. Building 1-W and building 2-W had sepa- 
rate offices and telephones and during part of the period separate rail- 
road sidings. 

11. All the milk that came into building 2-W was manufactured 
into evaporated milk. According to petitioner’s reports to the market 
administrator for the months of the contested period, May 1940 to 
February 1941, inclusive, all milk received from producers at building 
1-W (which received all the milk at the premises that was received 
directly from producers) was made into evaporated milk at building 
2-W except that in November and December, 1941, some of the milk 
received was reported Class I-priced. 

12. On May 1, 1940, the Department of Health, City of New York, 
wrote the following letter to petitioner : 

“This is in reply to your letter of April 27, 1940 and the conference which our 
Mr. Outwater had with your Messrs. Roberts and Taylor regarding the matter 
of discontinuing the approval of that portion of your plant at Walton, N. Y., 
which is utilized for the manufacturing of evaporated milk. 
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“This Department will discontinue its supervision of the manufacturing plant 
as of May 1, 1940, with the understanding that no unapproved products will be 


handled. 
“We will continue to maintain our approval and supervision over the fluid milk 


and cream plant to be operated by the Sheffield Farms Company.” 

13. During the period involved there was no substantial change in 
the handling of milk at Walton except that part of the operation was 
carried on in the name of Sheffield Condensed Milk Company. The 
changes that were made were put in effect by petitioner in order that it 
could receive the market service payments provided by section 927.7 
(f) of the order. 

CONCLUSIONS 


This is a review proceeding with the statutory scope confined to in- 
quiry as to whether any order or provision thereof or any obligation 
imposed thereby “is not in accordance with law.” It should be under- 
stood, then, that a petitioner in these proceedings must get his case 
over that line, admittedly difficult to find sometimes, that demarcates 
administrative policy from law. Our problem, then, is whether the 
refusal of the market administrator to make the payments sought is 
“not in accordance with law.” Any complaints of petitioner not meas- 
uring up to this standard are for administrative consideration outside 
this proceeding.® 

Although the background of the subject matter of this proceeding 
is somewhat confused and controversial, the first and basic issue is 
relatively simple. Petitioner says that it met the requirements of the 
order for payment of the market service claims because the milk in- 
volved was “* * * milk received from producers at a plant 
equipped only for the receiving and shipping of milk to the marketing 
area which was moved to a second plant outside of the marketing area 
andthere * * * manufactured.” Petitioner’s case, argued frank- 
ly and well, is that it wanted to receive market service payments for 
moving milk from building 1-W to building 2-W, that it made 
the arrangements described in Findings of Fact 8 and 10 for this pur- 
pose, that it succeeded in making itself eligible for the payments as 
the result of these arrangements and that its claims, therefore, must 
be paid. Petitioner’s case, then, may fairly be described as in the tra- 
ditionalistic vein, that is as based on the jurisprudential philosophy 
that the rules for the payments are set out in the order, that these are 
to be literally construed, and that all that petitioner has to do is to 


* Section 8c (15) (A) provides for the filing of petitions by handlers stating “that any 
such order or any provision of any such order or any obligation imposed in connection there- 
with is not in accordance with law and praying for a modification thereof or to be exempted 
therefrom.” A convincing case might be made out if the question were up for the first time 
that the failure of the market administrator to honor the claims in this or previous pro- 
ceedings was not properly in this proceeding because the complaint is not against the order, 
a provision thereof nor an “obligation imposed in connection therewith.” 
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bring itself technically into compliance with the literal meaning of the 
words used. This approach, of course, has no place for the nourish- 
ment and coloring of the words used that are supplied by the context 
and by the purposes of the payments provided nor does it give any room 
for examination as to whether compliance is shadow or substance. 

If we were to accept petitioner’s formalistic pattern as providing 
the exclusive technique for getting the correct legal answer, petitioner’s 
case still falls sufficiently short of the technical requirements to justify 
the market administrator’s refusal to honor the claims. Viewed on 
the precisional basis advanced by petitioner, petitioner did not succeed 
in making a separate plant out of building 1-W that was equipped 
“only for the receiving and shipping of milk to the marketing area.” 
Building 1-W was still dependent upon building 2-W for heat, light, 
power and refrigeration and was connected with building 2-W by pipes 
for these purposes. Building 1-W for at least a part of the applicable 
period was sandwiched between building 2-W and the tank truck un- 
loading shed supposed to be an appurtenance to building 2-W and 
building 1-W during this time also served as the support for the pipe 
by which milk was unloaded from tank trucks and delivered to building 
2-W. And building 1-W was equipped with a pump and pipe for 
moving milk from building 1-W to building 2-W for manufacture. 
True, these may be technicalities but it is upon technicalities or formal- 
isms such as these that petitioner has built its position, for example, 
a lease between formally different corporate entities, and formally sep- 
arate operation of the two buildings by the two corporations, separate 
payrolls, separate telephones, etc. 

It is not the general practice of the courts, nowadays, to interpret or 
apply words in a statute or regulation without reference to the context 
or the intent behind the words. In the Grandview decision, supra, we 
reviewed the promulgation history of market service payments as pro- 
vided originally by the order effective May 1, 1940. It is seen from 
this review and indeed merely by general reference to the evidence at 
the hearings that there were and are different kinds of plants approved 
by the health authorities for the marketing area and intended to be 
covered by the word “plant” in the order. Some are pure receiving 
and shipping stations, some are primarily manufacturing plants, and 
some primarily milk receiving and shipping stations equipped for 
manufacture. All this background of the regulated industry dis- 
closed in the promulgation hearings, the all-important classification 
provisions of the order in section 927.3 and the provisions of 927.7 (f) 
(2) lead almost irresistibly to the conclusion that fluid and manufac- 
turing operations carried out on the same premises, as at Walton, were 
regarded as the operations of one plant in the drafting and promulga- 
tion of the order and the amended order. This conclusion is one that 
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would also be arrived at from the ordinary meaning of the word “plant” 
which an average person would consider as including all the operations 
going on in a group of associated buildings on the same premises. The 
separation of fluid operations from manufacturing operations required 
by health authorities was not considered, and is not, a test of the sep- 
arateness of plants under the order. 

In general, then, we conclude that the history of the order and the 
order provisions themselves make one plant of the enterprise at Walton 
regardless of petitioner’s attempts at separation. Courts are loathe 
to substitute formalities for practicalities in their reviews of the admin- 
istration of this and other orders issued under the act. Shawangunk 
Cooperative Dairies, Inc. v. Jones et al., 153 F. (2d) 700 (C. C. A. 2d, 
1946) ; Elm Spring Farm, Inc., et al. v. United States, 127 F. (2d) 920 
(C. C. A. Ist, 1942); Cosgrove et al. v. Wickard, 49 F. Supp. 232 
(D. Mass. 1943). The practical realities are that operations at Walton 
were carried on in much the same way during the period involved as 
before and after when the enterprise was concededly one plant. 

Even if for some purposes it might be that petitioner succeeded in 
making two plants at Walton, we do not think it did so within the 
meaning of section 927.7 (f) so that the milk moved “* * * from 
a plant equipped only for the receiving and shipping of milk to the 
marketing area which was moved to a second plant * * * and 
there manufactured. * * *” In the first place, as we have said, 
the entire impact of the history of the order and its provisions is in the 
direction of a one-plant status for the operations at Walton. In ad- 
dition, the conviction cannot be shaken off that section 927.7 (f) 
intended the plant from which the milk was moved to be a country 
receiving station unconnected with manufacturing operations at the 
same location and operated separately and not as an adjunct to manu- 
facturing operations.* The payment was designed to be the cost of 
handling milk through country receiving stations, not combined receiv- 
ing, shipping and manufacturing plants.’ The payment or allowance 


« The original proposal culminating in section 927.7 (f) appears in Exhibit 10, Article IV, 
sec. 4, Docket A-~71—0-—71, and was introduced at the promulgation hearing on May 16, 1938. 
It is also in evidence on page 182 of the transcript of that hearing as follows: 

“Spc. 4. Market Service Differentials.—The above prices are subject to the deduction of 
the following differentials which are hereby authorized for services which, the Secretary has 
found, are for the benefit of the industry in the market and will aid in effectuating the 
purposes of the act. 

“(a) By cooperatives and other handlers for receiving plants handling costs and trans- 
portation charges when milk is diverted in flush seasons to plants equipped to make prod- 
ucts described in Classes III (a) and (d), or plants equipped to make butter or cream and 
menufacture the skim milk, from receiving plants regularly engaged in shipping fluid milk 
to the marketing area, to protect markets; 20 cents per can receiving plant handling cost 
and plus reimbursement for transportation to such manufacturing plant at 4 cents per cwt. 
for first five miles or fraction thereof plus % cent per cwt. per mile for the next 20 miles or 
fraction thereof, and 14) of one cent per cwt. per mile thereafter.” [Italics supplied.] 

See also pp. 238 et eeg., 260, 262 and 269. 
®P. 231 et seg., Docket A-71-0-71. 
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for hauling the milk to another plant for manufacture was consistently 
discussed with the payment or allowance for handling the milk through 
the country receiving station.* 

As we said in the Grandview decision, some handlers such as peti- 
tioner had “feeder” receiving stations for nothing but the receiving 
and shipping of milk to the marketing area or to manufacturing opera- 
tions of theirs such as those at Walton. Petitioner received market 
service payments for milk shipped from such “feeder” stations to 
Walton. But, it was not intended, in my opinion, to compensate a 
handler also for moving milk from one part of a plant or operation to 
another part at the same premises, whether or not the two parts were 
operated by different legal entities. The purpose of the payment was 
to remove the necessity for a handler to ship milk in fluid form, so- 
called “distress” milk, or milk surplus to the handler’s fluid needs, to 
the marketing area and to compensate him for the costs of handling 
milk through a country receiving station and taking it to another plant 
for manufacture. The milk here was received from producers at 
Walton and the degree of effort or sacrifice on the part of the handler 
contemplated by section 927.7 (f) was not present. It was upon a 
justification of service to the market that the payments came out of 
the producer-settlement fund. 

Our examination of the promulgation record of the amended order 
effective May 1, 1940, set out at length in the Grandview decision, dis- 
closed almost universal agreement among producer and handler repre- 
sentatives that piping milk from one building to another was not a 
movement between separate plants for which market service payments 
should be allowed. It is true, as petitioner has argued at different 
stages of this proceeding, that some administrative officials having 
some connection with the order may have had opinions that movement 
of milk by pipeline between two buildings was movement between two 
separate plants. This feature of the problem was thoroughly gone 
into and found not controlling in the Grandview decision, supra. 

One other aspect of the case gives us pause. Petitioner seeks pay- 
ments of its claims for the months of May 1940 to February 1941, in- 
clusive. Prior to the Grandview decisions, supra, petitioners in four 
section 8c (15) (A) proceedings received favorable decisions on July 
29, 1941, from Hon. Grover C. Hill, Assistant Secretary of Agricul- 
ture, holding those petitioners entitled to payment of market service 
claims for moving milk by pipeline from a fluid milk receiving room 
or building to another room or building for manufacture during the 
months of May, June and July, 1940. Jn re Hoffman and Duda, 
D-27-24 (May. June and July, 1940) ;7 Jn re Purity Creamery Prod 


© Bee footnote 4 
* Originally included August 1940, but by stipulation August wae deleted 
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ucts, Inc., D-27-25 (May, June and July, 1940) ; Zn re Producers Co- 
operative, Inc., D-27-26 (May, June and July, 1940) ; and Jn re Grand- 
view Dairy, Inc., D-27-27 (June 1940). The later Grandview de- 
cision, supra, reached a contrary conclusion for the month of August 
1940. 

We are not concerned here with the dispensation of governmental 
bounties or payments appropriated by Congress with the tax burden 
distributed over millions of taxpayers. Uniformity in dispensing such 
bounties or benefits may outweigh every other consideration. Here 
the market service payments come out of producer prices and pay- 
ments, and I suppose that the producers have a justiciable interest in 
the interpretation and application of section 927.7 (f). Stark v. Wick- 
ard, 321 U. S. 288 (1948). We observed in the Grandview decision 
that if any rule of construction is to be selected to determine the eligi- 
bility for payments, the rule of strict construction should be followed. 
The same kind of approach is in order here for a decision on the vexing 
question as to whether petitioner should at least be héld entitled to pay- 
ments for months for which these other handlers received favorable 
decisions and payments in situations in which the payments would now 
be clearly denied. Our investigation here must be restricted to the 
legality of the policy followed in denying the claims and cannot be 
concerned merely with the lack of symmetry in the architecture of 
administration. 

The attention that has been given to administrative law and pro- 
cedure in recent years, culminating in the Administrative Procedure 
Act, has brought to light the fact that administrative functioning is 
of several different natures. The four previous decisions of July 29, 
1941, were entered in proceedings provided by the statute to deter- 
mine whether the failure to make the payments was “in accordance 
with law.” The proceedings were adjudicative, that is, judicial or 
quasi-judicial. The question to be answered in each proceeding was 
a question of law according to the Circuit Court of Appeals for the 
Second Circuit in its opinion in the Grandview case, supra. The de- 
cisions in these four proceedings did not constitute legislative rule- 
making and when Grandview’s claim for August 1940 and the claims 
of other handlers for August 1940 and prior months were not paid 
(except as shown in the Queensboro decision today), it was clear that 
the decisions were not regarded as laying down a binding precedent 
of any kind in the administration of the order. 

With the Grandview decision, supra, overruling the interpretation 
followed in the four prior decisions, the problem becomes reduced to 
the issue as to whether I should apply what is considered the correct 
interpretation of the order to the transactions in May, June and July 
despite the four decisions for those months for other handlers that 
are regarded as based on an erroneous interpretation. I do not find 
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in this proceeding the existence of such factors as might militate in 
favor of a decision for petitioner. The claims of petitioner as well 
as the similar claims of other handlers were disallowed by the market 
administrator from the beginning. The four decisions favorable to 
handlers on July 29, 1941, came long after the transactions for which 
petitioner seeks payment. There was no reliance by petitioner upon 
these decisions in formulating the conduct of its business. Indeed, 
as is seen from our enucleation of this whole matter of pipeline pay- 
ments in our Grandview decision, supra, their validity was surrounded 
by an aura of doubt even before May 1940. 

I do not see then why petitioner must get the payments for May, 
June and July, 1940, simply because four other handlers got the 
benefit in adjudicative proceedings of what is an incorrect interpre- 
tation of the order and presumably retained their payments under 
the protection of res judicata. Petitioner cannot have acquired a 
vested right to such an incorrect interpretation. Under the circum- 
stances, failure to make payments to petitioner for the same months 
does not result in any illegal discrimination or retroactivity, and there 
is no compelling reason for applying res judicata,” estoppel or any 
similar judicial doctrine. In the Grandview decision, supra, the Cir- 
cuit Court of Appeals for the Second Circuit upheld a different 
decision on Grandview’s claim for August 1940 than was the case for 
Grandview’s claim for June 1940. The decision of the Circuit Court 
and the authorities cited by it seem to me to be authority also for 
applying the correct interpretation of the order during May, June 
and July, 1940, to handlers who were not parties in the four proceed- 
ings resulting in the four decisions.?® See Securities and EKuchange 


8 Where the courts overrule former precedents, the orthodox view is said by some to be 
the declaratory theory of Blackstone, 1 Bl. Comm. 69-71, criticized by a number of writers 
including Gray, The Nature and Sources of the Law (2d ed. 1921), 222 et seq., namely, 
that law exists outside of judges and courts, is merely declared from time to time by the 
judges and that consequently whenever precedent is rejected and the true law discovered, 
the latter must be applied retrospectively since the overruled precedents were not law at 
all. Where the orthodox view would result in great hardship and injustice, the majority of 
courts refuse to follow this view to its logical conclusion. See Notes, Retroactive Effect of 
an Overruling Decision (1933) 42 Yale L. J. 779 and The Effect of an Overruling Decision 
Upon Acts Done in Reliance Upon the Decision Overruled (1915) 29 Harv. L. Rev. 80. 

® Under the traditional rules of res judicata, a decision is binding only upon parties to the 
decision and those in privity with them. RESTATEMENT, JUDGMENTS (1942), §§ 78- 
111. 

2° The Circuit Court relied heavily upon the following language in United States v. Stone 
& Downer Co., 274 U. 8S. 225, 235 (1927) : 

“Circumstances justify limiting the finality of the conclusion in customs controversies to 
the identical importation. * * * The evidence which may be presented in one case may 
be much varied in the next. The importance of a classification and its far-reaching effect 
may not have been fully understood or clearly known when the first litigation was carried 
through. One large importing house may secure a judgment in its favor from the Customs 
Court on a question of fact as to the merchandise of a particular importation or a ques- 
tion of construction in the classifying statute. If that house can rely upon a conclusion 
in early litigation as one which is to remain final as to it, and not to be reheard in any 
way, while a similar importation made by another importing house may be tried and heard 
and a different conclusion reached, a most embarrassing situation is presented. The im- 
porting house which has by the principle of the thing adjusted obtained a favorable decision 
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Commission v. Chenery Corporation et al., 67 Sup. Ct. 1575 (June 23, 
1947) ; Federal Communications Commission v. Pottsville Broadcast- 
ing Co., 309 U. S. 134, 185 (1940) ; Davis, Res Judicata in Adminis- 
trative Law, 25 Texas Law Review 199 (1947). The correct interpre- 
tation of section 927.7 (f) should be followed by me in this proceeding. 


ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 

Copies hereof shall be served by registered mail or in person upon 
the parties and the market administrator for Order No. 27, as amended. 


(A. D. 1689) 


In re Purtry Creamery Propucrs, Inc. AMA Doc. No. 27-56. 
Decided February 5, 1948. 


Order No. 27—Denial of Claims for Market Service Payments 


Claims of petitioner, a handler subject to Order No. 27 regulating the handling 
of milk in the New York metropolitan area, based on a refusal of the market 
administrator to make market service payments to it with respect to milk 
which the petitioner received from producers at Canton, New York, during 
the months of May through September 1940, and February 1941 and which 
it moved by pipeline to an adjacent manufacturing building, and from pro- 
ducers at Lisbon, New York, during the months of August 1940 through 
February 1941 which it moved by pipeline to an adjacent manufacturing 
building, and considered by the petitioner as a second plant, are denied on 
the ground that petitioner failed to show that the adjacent building was a 
separate plant.* 


Order No. 27—Premises Constituting One Plant 


Where petitioner made arrangements described in the findings of fact for the 
purpose of meeting the requirements of the order for payment of the market 
service claims so as to show that the milk involved was “* * * milk re- 
ceived from producers at a plant equipped only for the receiving and shipping 
of milk to the marketing area which was moved to a second plant outside 
the marketing area and there * * * manufactured”, it is concluded that 
the history of the order and the evidence adduced in this proceeding indicate 
that petitioner’s operations at Canton, New York, as well as its operations 
at Lisbon, New York constituted one plant regardless of petitioner’s attempt 
at separation.* 


permanently binding on the government will be able to import the goods at a much better 
rate than that enjoyed by other importing houses, its competitors. Such a result would 
lead to inequality in the administration of the customs law, to discrimination and to great 
injustice and confusion.” [Italics supplied.] 

It is clear from the emphasized language that the Supreme Court did not consider that 
the Customs Court was obliged to decide all cases of similar importations by different 
importers in the same way. 

*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Prior Decisions Followed 


In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 61 F. Supp. 460 
(1945), published in 5 A. D. 510 and 157 F. 2d 5 (1947), published in 6 A. D. 
390, 


Other legal points same as in companion decision, Sheffield Farms Company, 
Ine., 7 A. D. 67. 


Alger, Peck, Andrew & Rohlfs of New York, New York, for petitioner. Mr. Joseph 
B. Zimowski for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.). 

Purity Creamery Products, Inc., a handler subject to Order No, 27, 
regulating the handling of milk in the New York metropolitan milk 
marketing area, filed a petition on June 23, 1942, complaining of the 
refusal of the market administrator to make payment of certain claims 
to which the petitioner alleges it is entitled under section 927.7 (f) of 
the order. 

The petition relates to claims’ filed by petitioner for the months 
of May 1940 through September 1940 and February 1941 for its 
Canton, New York, operations and for August 1940 through February 
1941 for its Lisbon, New York, operations. The Canton claims total 
$35,765.86 and the Lisbon claims total $14,314.60. The order in effect ? 
during the months for which claims were filed provided in section 
927.7 (f) that market service payments were to be paid out of the 
producer-settlement fund to any handler with respect to milk received 
from producers at a plant equipped only for the receiving and ship- 
ping of milk to the marketing area which was moved to a second plant 
outside of the marketing area and there separated into cream and 
skim milk or manufactured. The claims for payment were to be made 
monthly. 

The petition seeks the payment of claims with respect to milk which 
the petitioner received (1) from producers at Canton, New York, dur- 
ing the months of May through September, 1940, and February 1941 
and which it moved by pipeline to an adjacent manufacturing build- 
ing, and (2) from producers at Lisbon, New York, during the months 
of August 1940 through February 1941 which it moved by pipeline 
to an adjacent manufacturing building. 

A hearing was held in New York, New York, on April 11 and 12, 
1944, before Glen J. Gifford, Presiding Officer. Some of the facts 


1 The claims specified in the petition totaled $50,080.46. 
27 CFR and Supps., 927 et seg. 
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were stipulated. After the hearing the petitioner and the Office of 
Distribution (now the Production and Marketing Administration) 
filed briefs. The presiding officer filed a report recommending that 
the relief sought by the petitioner be denied. Petitioner filed excep- 
tions to the presiding officer’s report and oral argument was held be- 
fore me on September 24, 1945, and on October 7, 1947. A final deci- 
sion in the matter has been delayed largely due to the pendency in the 
courts of a test case on the same subject involving another handler, 
Grandview Dairy, Inc. A decision in Jn re Grandview Dairy, Inc., 
3 A. D. 335 (1944), upheld the market administrator’s refusal to al- 
low market service claims by the handler for the month of August 
1940. This decision contains an exhaustive discussion of the entire 
matter of the eligibility of movement of milk by pipeline for market 
service payments. This decision was affirmed by the United States 
District Court for the Eastern District of New York on June 11, 
1945, 61 F. Supp. 460, and by the Circuit Court of Appeals for the 
Second Circuit on July 17, 1946, 157 F. (2d) 5. Certiorari was denied 
by the United States Supreme Court on December 9, 1946, 67 Sup. Ct. 
355. 
There isn’t much dispute about the facts. The question is whether 
the facts require the payments claimed by petitioner that the market 
administrator has refused or failed to make. 


FINDINGS OF FACT 


1. The petitioner, Purity Creamery Products, Inc., at the times 
pertinent here was a Delaware corporation having its principal place 
of business at 927 West 56th Street, New York, New York. It was a 
handler subject to Order No. 27, regulating the handling of milk in 
the New York metropolitan milk marketing area, and at the time of 
the hearing in this proceeding was in the course of dissolution. 

2. Sheffield Condensed Milk Company, Inc., is a New York corpora- 
tion having its principal place of business at 524 West 57th Street, 


New York, New York. 
3. Breakstone Brothers, Inc., is a Delaware corporation with an 


office in the City of New York. 
4. The officers and directors of the corporations mentioned in Find- 


ings 1, 2 and 3 were as follows during the periods in question : 











Purity Sheffield Breakstone 
President and director-- L. A. Van Bomel_------ L. A. Van Bomel_- ------ L. Josephson. 
Vice president and director-- = Sis iccctiecasuaass B. 8. Halsey .. -..------- H. Breakstone. 
Secretary and director_.----- « Ble SEE ccccoscccs Ps, RE sscacaasance M. me. 
Treasurer and director- ----- Mu F. McGrath !_....../ F. W. Synder--..--.-..--. 8. Claste 
Es cies penne once cs H. S. Van Bomel.-_..---- H. 8. Van Bomel.------- David Decsieatene, 
BUR maaan cemmaestoa x R. E. = R. E. Crowley-.----.----- I. Breakstone. 
ON aria cccaerig natn nie whnuveiy R. M. Wellwood_---.---- ze M. neeeene  eanene 
ina up ubia bane ie ee * § 
Tl cieiucawobesinananmyn C. E. Cuddeback - -..---.- C: E. Cuddeback ataieaaila 
OF CS cecccacanlencdnanansabentnnncsacasom 


1 Not a director. 
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5. Each of the corporations mentioned in Findings of Fact 1, 2 
and 3 are wholly owned subsidiaries of the National Dairy Products 
Corporation. 

6. The milk involved in this proceeding was received from producers 
at receiving buildings at Canton, New York, and Lisbon, New York, 
and was moved by pipeline to adjacent manufacturing buildings at 
each location where it was manufactured or separated. 

7. Section 927.7 (f) of the amended order in effect for the months 
in question provided in part as follows: 

“(f) Market service payments. Any handler may make claim, on forms sup- 
plied by the market administrator, for payments out of the producer-settlement 
fund under the conditions set forth in this paragraph with respect to milk re- 
ceived from producers at a plant equipped only for the receiving and shipping of 
milk in the marketing area which was moved to a second plant outside of the 
marketing area and there separated into cream and skim milk or manufactured. 
The market administrator shall, after preliminary audit of such claim to check 
the actual movement of the milk and the proper classification thereof, make 
payment to such handler, subject to final audit, out of the producer-settlement 
fund, or issue credit against balances due by such handler to the producer-settle- 
ment fund, at the following rates and under the following conditions: * * * 

“(2) No claim shall be allowed if the milk on which the claim is made is 
manufactured at a second plant operated by the same handler from which, 
within 24 hours prior to, or 48 hours after, the calendar day during which such 
milk was received at the second plant, Class I milk was shipped to the marketing 


area. 
“(3) Claims shall be paid at a rate for handling through the receiving plant 


of 23 cents per hundredweight, or 13 cents, in the case of Class IV-B milk, plus 
a hauling allowance at the rate of 4 cent per hundredweight per mile for 20 
miles and po cent per hundredweight per additional mile for the shortest high- 
way distance between the two plants: Provided, however, That no claim for 
a hauling allowance shall be paid for a haul greater than 65 miles nor less than 


one-half mile.” 

8. Canton operations. (a) At the Canton, New York, location 
operations were carried on in four major buildings consisting of (1) a 
two-story building at which milk was received from producers, re- 
ferred to as building 1-C; (2) a one-story building used as a locker 
room and storeroom, referred to as building 1-C-1; (3) a three-story 
building which contained equipment for manufacturing evaporated 
milk, referred to as building 2-C, and (4) a one-story building used 
for storage purposes referred to as building 2-C-1. Building 1-C was 
equipped only for receiving and moving fluid milk and building 2~—C 
was equipped for manufacturing evaporated milk from fluid milk re- 
ceived from building 1-C and from other sources but not from pro- 
ducers. There was a space of about 15 feet between buildings 1—C 
and 2-C. Buildings 1-C-1 and 2-C-1 were used for purposes inci- 
dental to the operations in buildings 1-C and 2-C. 

(b) Prior to the time involved in this proceeding, building 2-C was 
connected with building 1-C by an overhead walkway. This was 
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removed shortly before May 1, 1940. Prior to August 1, 1937, the 
enterprise at Canton was owned and operated by Sheffield Farms Com- 
pany. On August 1, 1937, Sheffield Farms Company leased the build- 
ings and equipment to Sheffield Condensed Milk Company, who oper- 
ated under the lease until December 1, 1939. On December 1, 1939, 
Sheffield Farms sold the plant to petitioner, who owned and operated 
all the buildings until May 1, 1940. On May 1, 1940, petitioner entered 
into a leasing arrangement with Sheffield Condensed Milk Company 
(cancellable upon 90 days’ notice by either party) whereby Sheffield 
leased from petitioner buildings 2-C and 2-C-1, reserving in building 
2-C-1 space for its offices in which it maintained its testing laboratory 
for milk received from producers at building 1-C. Sheffield operated 
the manufacturing buildings under the lease from May 1940 to May 
31, 1941. Buildings 1-C and 1-C-1 were between buildings 2-C and 
2-C-1. Approval by the Department of Health, City of New York, 
which had hitherto covered the entire premises, was confined upon 
application of petitioner to building 1-C during the period in issue. 

(c) Before, during and after the period of the leasing arrangement 
with Sheffield, buildings 1-C and 2-C were connected by pipes used 
in the conveyance of steam, water and heat, a sanitary pipeline through 
which milk was pumped from building 1-C to building 2-C for manu- 
facture. All the buildings were connected by electric wires. All the 
heat steam, water refrigeration and electricity used in building 1-C 
was supplied from building 2-C. When Sheffield took over buildings 
2-C and 2-C-1, its employees were used in these buildings, it had 
a separate telephone, separate payroll, repaired the leased premises, 
paid its own bills, ete. As to financial dealings between petitioner 
and Sheffield, however, for milk moved from building 1-C to building 
2-C and rent from Sheffield to petitioner, the accounts were cleared 
monthly by or under supervision of National Dairy Products Cor- 
poration with the debtor corporation on a monthly basis paying the 
other corporation. Petitioner seeks payment here of market service 
claims for moving milk from building 1-C to building 2-C during 
the months of May, June, July, August and September, 1940, and 
February 1941. 

(d) Prior to the times for which petitioner seeks to have its claims 
allowed, during these times, and subsequently, milk was received from 
producers at building 1-C and this milk was generally either pumped 
via pipeline to building 2-C for manufacture or shipped out of build- 
ing 1-C as fluid milk. For the months of May 1940 to September 1940, 
inclusive, and February 1941, for which petitioner seeks payments, 
all the milk received from producers at building 1-C was moved to 
building 2-C and manufactured and petitioner seeks market service 
payments on this milk. Petitioner reported all operations at Canton 
as those of one plant prior to May 1940. For the month of June 1941 


eT Ee 





NN  _ = 


7 A.D. PURITY CREAMERY PRODUCTS, INC. 85 


and subsequently, the operations at Canton were reported as those of 
one plant. 

9. Lisbon operations. (a) At the Lisbon, New York, location, op- 
erations were carried on in four major buildings consisting of (1) a 
building at which milk was received from producers, referred to as 
building 1-L; (2) a building used for the separation of milk into 
cream and skim, referred to as building 2-L; (3) a building which 
contained equipment for manufacturing skim milk powder, referred 
to as building 2-L-1, and (4) a building which contained a heating 
plant, a compressor and a generator, referred to as building 2-L-2. 
Building 1-L was equipped only for receiving and moving fluid milk 
and the other buildings were not equipped for receiving milk from 
producers. There was a space of about 15 feet between buildings 1—L 
and 2-L. 

(b) Prior to August 1, 1937, the enterprise at Lisbon was owned 
and operated by Sheffield Farms Company. On August 1, 1937, 
Sheffield Farms Company leased the buildings and equipment to 
Sheffield Condensed Milk Company, who operated under the lease 
until December 1, 1939. On December 1, 1939, Sheffield Farms sold 
the plant to petitioner who owned and operated all the buildings until 
August 1, 1940, when petitioner entered into a leasing arrangement 
with Breakstone, for a term commencing June 1, 1940 (cancellable 
upon 90 days’ notice by either party) whereby Breakstone leased from 
petitioner buildings 2—L, 2-L—1 and 2-L-2, reserving in building 2-L 
space for its office. On August 1, 1941, the entire premises were sold 
to Sheffield Farms Company, Inc., who operated the buildings and 
equipment as one plant. 

(c) Before, during and after the period of the leasing arrangement 
with Breakstone, buildings 1-L and 2-L were connected by pipes used 
in the conveyance of steam, water and heat, and all the buildings were 
connected by electric wires. A sanitary pipeline through which milk 
was pumped ran from buildings 1—L to building 2-L. All the steam, 
water refrigeration and electricity used in building 1-L was supplied 
from building 2-L. When Breakstone took over the manufacturing 
buildings, its employees were used in these buildings, it had a separate 
telephone, separate payroll, repaired the leased premises, paid its own 
bills, ete. During this period, separate approvals of buildings 1-L 
and 2-L by Department of Health, City of New York, as sources of 
milk and cream existed although one approval had previously been 
in effect covering all buildings as a plant. As to financial dealings 
between petitioner and Breakstone, however, for milk moved from 
building 1-L to building 2-L, and rent from Breakstone to petitioner, 
the accounts were cleared monthly by or under supervision of National 
Dairy Products Corporation with the debtor corporation on a monthly 

780840—48-8 
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basis paying the other corporation. Petitioner seeks payment here of 
market service claims for moving milk from building 1—L to building 
2-L during the months of August 1940 through February 1941, 
inclusive. 

(d) Prior to the times for which petitioner seeks to have its claims 
allowed, during these times, and subsequently, milk was received from 
producers at buildings 1—-L and this milk was generally either pumped 
via pipeline to building 2-L for separation or shipped out of building 
1-L as fluid milk. For the months of August 1940 to February 1941, 
inclusive, for which petitioner seeks payments, a// the milk received 
from producers at buildings 1-L was moved to building 2-L and 
separated and petitioner seeks market service payments on this milk. 
Petitioner reported all operations at Lisbon as those of one plant prior 
to May 1940. For the month of August 1941 and subsequently, the 
operations at Lisbon were reported as those of one plant. 

10. The leasing and other arrangements at Canton and Lisbon to 
effect separation of the receiving and manufacturing operations were 
put in effect in order to qualify petitioner for market service pay- 
ments under the order. 


CONCLUSIONS 


This is a review proceeding with the statutory scope confined to 
inquiry as to whether any order or provisions thereof or any obligation 
imposed thereby “is not in accordance with law.” It should be under- 
stood, then, that a petitioner in these proceedings must get his case 
over that line, admittedly difficult to find sometimes, that demarcates 
administrative policy from law. Our problem, then, is whether the 
refusal of the market administrator to make the payments sought is 
“not in accordance with law.” Any complaints of petitioner not 
measuring up to this standard are for administrative consideration 
outside this proceeding.’ 

Although the background of the subject matter of this proceeding 
is somewhat confused and controversial, the first and basic issue is 
relatively simple. Petitioner says that it met the requirements of the 
order for payment of the market service claims because the milk 
involved was “* * * milk received from producers at a plant 
equipped only for the receiving and shipping of milk to the marketing 
area which was moved to a second plant outside of the marketing area 
and there * * * manufactured.”  Petitioner’s case, argued 


§Section 8c (15) (A) provides for the filing of petitions by handlers stating “that any 
such order or any provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification thereof or to be 
exempted therefrom.” <A convincing case might be made out if the question were up for 
the first time that the failure of the market administrator to honor the claims in this or 
previous proceedings was not properly in this proceeding because the complaint is not 
against the order, a provision thereof nor an “obligation imposed in connection therewith.” 


SESE 
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frankly and well, is that it wanted to receive market service payments 
for moving milk from the receiving buildings to the manufacturing 
buildings, that it made the arrangements described in the Findings 
of Fact for this purpose, that it succeeded in making itself eligible for 
the payments as the result of these arrangements and that its claims, 
therefore, must be paid. Petitioner's case, then, may fairly be described 
as in the traditionalistic vein, that is as based on the jurisprudential 
philosophy that the rules for the payments are set out in the order, 
that these are to be literally construed, and that all that petitioner has 
to do is to bring itself technically into compliance with the literal 
meaning of the words used. This approach, of course, has no place for 
the nourishment and coloring of the words used that are supplied by 
the context and by the purposes of the payments provided nor does it 
give any room for examination as to whether compliance is shadow or 
substance. 

If we were to accept petitioner’s formalistic pattern as providing the 
exclusive technique for getting the correct legal answer, petitioner’s 
case still falls sufficiently short of the technical requirements to justify 
the market administrator’s refusal to honor the claims. Viewed on 
the precisional basis advanced by petitioner, petitioner did not suc- 
ceed in making separate plants out of buildings 1-C at Canton and 1-L 
at Lisbon that were equipped “only for the receiving and shipping 
of milk to the marketing area.” Buildings 1-C and 1-L were still 
dependent upon buildings 2-C and 2-L, respectively, for heat, light, 
power and refrigeration and were connected with buildings 2-C and 
2-L, respectively, by pipes for these purposes. Buildings 1-C and 1-L 
were also equipped with pumps and pipes for moving milk to the 
manufacturing buildings at each location. At both Canton and Lisbon 
part of the space in the manufacturing buildings was reserved and 
used as the office for the receiving operation. Significant too is the 
fact that at each location during the applicable months all milk 
received from producers at the receiving buildings was moved to 
the manufacturing buildings for manufacture or separation. ‘The 
receiving buildings then acted merely as a conduit for getting pro- 
ducers’ milk into manufacture. These may be technicalities but it 
is upon technicalities or formalisms that petitioner has built its posi- 
tion, for example, a lease between formally different corporate entities, 
and formally separate operation of the receiving buildings and the 
manufacturing buildings by the different corporations, separate pay- 
rolls, separate telephones, etc. 

It is not the general practice of the courts, nowadays, to interpret 
or apply words in a statute or regulation without reference to the 
context or the intent behind the words. In the Grandview decision, 
supra, we reviewed the promulgation history of market service pay- 
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ments as provided originally by the order effective May 1, 1940. It 
is seen from this review and indeed merely by general reference to 
the evidence at the hearings that there were and are different kinds 
of plants approved by the health authorities for the marketing area 
and intended to be covered by the word “plant” in the order. Some are 
pure receiving and shipping stations, some are primarily manufactur- 
ing plants, and some primarily milk receiving and shipping stations 
equipped for manufacture. All this background of the regulated 
industry disclosed in the promulgation hearings, the all-important 
classification provisions of the order in section 927.3 and the pro- 
visions of 927.7 (f) (2) lead almost irresistibly to the conclusion that 
fluid and manufacturing operations carried out on the same premises, 
as dt Canton and Lisbon, were regarded as the operations of one plant 
in the drafting and promulgation of the order and the amended order. 
This conclusion is one that would also be arrived at from the ordinary 
meaning of the word “plant” which an average person would consider 
as including all the operations going on in a group of associated build- 
ings on the same premises. The separation of fluid operations from 
manufacturing operations required by health authorities was not 
considered, and is not, a test of the separateness of plants under the 
order. 

In general, then, we conclude that the history of the order and the 
order provisions themselves make one plant of the enterprise at Canton 
and one plant of the enterprise at Lisbon, regardless of petitioner’s 
attempts at separation. Courts are loathe to substitute formalities for 
practicalities in their reviews of the administration of this and other 
orders issued under the act. Shawangunk Cooperative Dairies, Inc. v. 
Jones et al., 153 F. (2d) 700 (C. C. A. 2d, 1946) ; Elm Spring Farm, 
Ine., et al. v. United States, 127 F. (2d) 920 (C. C. A. 1st, 1942) ; 
Cosgrove et al.v. Wickard, 49 F. Supp. 232 (D. Mass. 1943). The prac- 
tical realities are that operations at Canton and at Lisbon were car- 
ried on in much the same way during the period involved as before and 
after when each enterprise was concededly one plant. 

Even if for some purposes its might be that petitioner succeeded in 
making two plants at Canton and two at Lisbon, we do not think it did 
so within the meaning of section 927.7 (f) so that the milk moved 
“* * * from a plant equipped only for the receiving and shipping 
of milk to the marketing area which was moved to a second plant 
* * * and there manufactured * * *” In the first place, as 
we have said, the entire impact of the history of the order and its pro- 
visions is in the direction of a one-plant status for the operations at 
each location. In addition, the conviction cannot be shaken off that 
section 927.7 (f) intended the plant from which the milk was moved to 
be a country receiving station unconnected with manufacturing opera- 
tions at the same location and operated separately and not as adjunct 
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to manufacturing operations.t The payment was designed to be the 
cost of handling milk through country receiving stations, not com- 
bined receiving, shipping and maunfacturing plants.’ The payment or 
allowance for hauling the milk to another plant for manufacture was 
consistently discussed with the payment or allowance for handling the 
milk through the country receiving station.° 

As we said in the Grandview decision, some handlers such as peti- 
tioner had “feeder” receiving stations for nothing but the receiving 
and shipping of milk to the marketing area or to manufacturing opera- 
tions of theirs such as those at Canton and at Lisbon. It was not in- 
tended, in my opinion, to compensate a handler for moving milk from 
one part of a plant or operation to another part at the same premises, 
whether or not the two parts were operated by different legal entities, 
when market service payments were made for movement of milk from 
feeder stations to the same premises. The purpose of the payment was 
to remove the necessity for a handler to ship milk in fluid form, so- 
-alled “distress” milk, or milk surplus to the handler’s fluid needs, to 
the marketing area and to compensate him for the costs of handling 
milk through a country receiving station and taking it to another plant 
for manufacture. The milk here was received from producers at 
Canton and Lisbon and the degree of effort or sacrifice on the part of 
the handler contemplated by section 927.7 (f) was not present. It 
was upon a justification of service to the market that the payments 
‘came out of the producer-settlement fund. 

Our examination of the promulgation record of the amended order 
effective May 1, 1940, set out at length in the Grandview decision, 
disclosed almost universal agreement among producer and handler 
representatives that piping milk from one building to another was 
not a movement between separate plants for which market service 
payments should be allowed. It is true, as petitioner has argued at 
different stages of this proceeding, that some administrative officials 
having some connection with the order may have had opinions that 


4 The original proposal culminating in section 927.7 (f) appears in Exhibit 10, Article 
IV, sec. 4, Docket A-71—O-71, and was introduced at the promulgation hearing on May 16, 
1938. It is also in evidence on page 182 of the transcript of that hearing as follows: 

“Sec. 4. Market Service Differentials—The above prices are subject to the deduction of 
the following differentials which are hereby authorized for services which, the Secretary 
has found, are for the benefit of the industry in the market and will aid in effectuating the 
puposes of the act. 

“(a) By cooperatives and other handlers for receiving plants handling costs and trans 
portation charges when milk is diverted in flush seasons to plants equipped to make prod 
ucts described in Classes III (a) and (d), or plants equipped to make butter or cream and 
manufacture the skim milk, from receiving plants regularly engaged in shipping fluid milk 
to the marketing area, to protect markets ; 20 cents per can receiving plant handling cost 
and plus reimbursement for transportation to such manufacturing plant at 4 cents per cwt. 
for first five miles or fraction thereof plus % cent per cwt. per mile for the next 20 
miles or fraction thereof, and 149 of one cent per cwt. per mile thereafter.” 

See also pp. 238 et seg., 260, 262 and 269. 

' Pp. 231 et seqg., Docket A-71—O0-71. 

© See footnote 4. 
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movement of milk by pipeline between two buildings was movement 
between two separate plants. This feature of the problem was thor- 
oughly gone into and found not controlling in the Grandview decision, 
supra. 

One other aspect of the case gives us pause. Petitioner’s claims in 
connection with Canton include the months of May, June and July, 
1940. Prior to the Grandview decision, supra, petitioners in four 
section 8c (15) (A) proceedings received favorable decisions on July 
29, 1941, from Hon. Grover C. Hill, Assistant Secretary of Agricul- 
ture, holding those petitioners entitled to payment of market service 
claims for moving milk by pipeline from a fluid milk receiving room 
or building to another room or building for manufacture during the 
months of May, June and July, 1940. /n re Hoffman and Dudo, D- 
27-24 (May, June and July, 1940) ;7 Zn re Purity Creamery Products, 
Ine. (petitioner herein), D-27-25 (May, June and July, 1940, for Lis- 
bon) ; In re Producers Cooperative, Inc., D-27-26 (May, June and 
July, 1940) ; and Jn re Grandview Dairy, Inc., D-27-27 (June 1940). 
The later Grandview decision, supra, reached a contrary conclusion 
for the month of August 1940. 

We are not concerned here with the dispensation of governmental 
bounties or payments appropriated by Congress with the tax burden 
distributed over millions of taxpayers. Uniformity in dispensing such 
bounties or benefits may outweigh every other consideration. Here 
the market service payments come out of producer prices and pay- 
ments, and I suppose that the producers have a justiciable interest in 
the interpretation and application of section 927.7 (f). Stark v. 
Wickard, 321 U.S. 288 (1943). We observed in the Grandview deci- 
sion that if any rule of construction is to be selected to determine the 
eligibility for payments, the rule of strict construction should be fol- 
lowed. The same kind of approach is in order here for a decision 
on the vexing question as to whether petitioner should at least be held 
entitled to payments for months for which these other handlers re- 
ceived favorable decisions and payments in situations in which the 
payments would not be clearly denied. Our investigation here must be 
restricted to the legality of the policy followed in denying the claims 
and cannot be concerned merely with the lack of symmetry in the 
architecture of administration. 

The attention that has been given to administrative law and proce- 
dure in recent years, culminating in the Administrative Procedure Act, 
has brought to light the fact that administrative functioning is of 
several different natures. The four previous decisions of July 29, 
1941, were entered in proceedings provided by the statute to determine 
whether the failure to make the payments was “in accordance with 


* Originally included August 1940, but by stipulation August was deleted. 
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law.” The proceedings were adjudicative, that is, judicial or quasi- 
judicial. The question to be answered in each proceeding was a ques- 
tion of law according to the Circuit Court of Appeals for the Second 
Circuit in its opinion in the Grandview case, supra. The decisions in 
these four proceedings did not constitute legislative rule-making and 
when Grandview’s claim for August 1940 and the claims of other han- 
dlers for August 1940 and prior months were not paid (except as shown 
in the Queensboro decision today), it was clear that the decisions were 
not regarded as laying down a binding precedent of any kind in the 
administration of the order. 

With the Grandview decision, supra, overruling the interpretation 
followed in the four prior decisions, the problem becomes reduced to 
the issue as to whether I should apply what is considered the correct 
interpretation of the order to the transactions in May, June and July 
despite the four decisions for those months for other handlers that 
are regarded as based on an erroneous interpretation. I do not find 
in this proceeding the existence of such factors as might militate in 
favor of a decision for petitioner. The claims of petitioner as well 
as the similar claims of other handlers were disallowed by the market 
administrator from the beginning. The four decisions favorable to 
handlers on July 29, 1941, came long after the transactions for which 
petitioner seeks payment. There was no reliance by petitioner upon 
these decisions in formulating the conduct of its business.* Indeed, 
as is seen from our enucleation of this whole matter of pipeline pay- 
ments in our Grandview decision, supra, their validity was surrounded 
by an aura of doubt even before May 1940. 

I do not see then why petitioner must get the payments for May, 
June and July, 1940, simply because four other handlers got the 
benefit in adjudicative proceedings of what is an incorrect interpreta- 
tion of the order and presumably retained their payments under the 
protection of res judicata, Petitioner cannot have acquired a vested 
right to such an incorrect interpretation. Under the circumstances, 
failure to make payments to petitioner for the same months does not 
result in any illegal discrimination or retroactivity, and there is no 
compelling reason for applying res judicata? estoppel or any similar 


* Where the courts overrule former precedents, the orthodox view is said by some to be 
the declaratory theory of Blackstone, 1 Bl. Comm. 69-71, criticized by a number of writers, 
including Gray, The Nature and Sources of the Law (2d ed. 1921), 222 et seq., namely, that 
law exists outside of judges and courts, is merely declared from time to time by the judges 
and that consequently whenever precedent is rejected and the true law discovered, the latter 
must be applied retrospectively since the overruled procedents were not law at all. Where 
the orthodox view would result in great hardship and injustice, the majority of courts refuse 
to follow this view to its logical conclusion. See Notes, Retroactive Effect of an Overruling 
Decision (1933) 42 Yale L. J. 779 and The Effect of an Overruling Decision Upon Acts 
Done in Reliance Upon the Decision Overruled (1915) 29 Harv. L. Rev. 80 

® Under the traditional rules of res judicata, a decision is binding only upon parties to the 
decision and those in privity with them. RESTATEMENT JUDGMENTS (1042), §§ 78 
111. 
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judicial doctrine. In the Grandview decision, supra, the Circuit Court 
of Appeals for the Second Circuit upheld a different decision on 
Grandview’s claim for August 1940 than was the case for Grandview’s 
claim for June 1940. The decision of the Circuit Court and the au- 
thorities cited by it seem to me to be authority also for applying the 
correct interpretation of the order during May, June and July, 1940, 
to handlers who were not parties in the four proceedings resulting in 
the four decisions.” See Securities and Eachange Commission v. 
Chenery Corporation et al., 67 Sup. Ct. 1575 (June 23, 1947) ; Federal 
Communications Commission v. Pottsville Broadcasting Co., 309 U.S. 
134, 135 (1940); Davis, Res Judicata in Administrative Law, 25 
Texas Law Review 199 (1947). The correct interpretation of section 
927.7 (f) should be followed by me in this proceeding. 


ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 

Copies hereof shall be served by registered mail or in person upon 
the parties and the market administrator for Order No. 27, as amended. 





(A. D. 1690) 


In re Joun E. Rosasco Creamerties, Inc., AMA Doc. No. 27-60. 
Decided February 5, 1948. 


Order No. 27—Denial of Claims for Market Service Payments and Granting 
in Part 


Claims of petitioner, a handler subject to Order No. 27 regulating the handling 
of milk in the New York metropolitan area, based on the market adminis- 
trator’s rebilling the petitioner for market service payments for the months 
of April, May, June and the first eight days of July 1940; the payments for 


1° The Circuit Court relied heavily upon the following language in United States v. Stone 
& Downer Co., 274 U. S. 225, 235 (1927): 

“circumstances justify limiting the finality of the conclusion in customs controversies to 
the identical importation. * * * The evidence which may be presented in one case 
may be much varied in the next. The importance of a classification and its far-reaching 
effect may not have been fully understood or clearly known when the first litigation was 
carried through. One large importing house may secure a judgment in its favor from 
the Customs Court on a question of fact as to the merchandise of a particular importation 
or a question of construction in the classifying statute. If that house can rely upon a 
conclusion in early litigation as one which is to remain final as to it, and not to be reheard 
in any way, while a similar importation made by another importing house may be tried and 
heard and a different conclusion reached, a most embarrassing situation is presented. The 
importing house which has by the principle of the thing adjudged obtained a favorable 
decision permanently binding on the government will be able to import the goods at a much 
better rate than that enjoyed by other importing houses, its competitors. Such a result 
would lead to inequality in the administration of the customs law, to discrimination and 
to great injustice and confusion.” [Italics supplied.] 

It is clear from the emphasized language that the Supreme Court did not consider that 
the Customs Court was obliged to decide all cases of similar importations by different 
importers in the same way. 
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April and May previously having been made and rebilled by the market 
administrator, are denied on the grounds that the description of the opera- 
tions of petitioner at Westdale, New York, contained in findings of fact in 
this proceeding established that petitioner's building A was not a plant 
“equipped only for the receiving and shipping of milk to the marketing area” 
and, therefore, it was not entitled to market service payments, its request 
for relief is denied, and the petition is dismissed except that the relief 
requested by petitioner with respect to the payment for April 1940 is granted 
as there was no evidence in the record of this proceeding that petitioner's 
adjacent building B was equipped to make cheese in April 1940 and it was 
not operated at all during this month.* 


Prior Decisions Followed 
In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 61 F. Supp. 460 
(1945), published in 5 A. D. 510 and 157 F. 2d 5 (1947), published in 6 A. D. 
390. 
Other legal points same as in companion decision, Sheffield Farms Company, 
Ine., 7 A. D. 67. 


Mr. Harry L. Marcus, of Brooklyn, New York, for petitioner. Mr. Joseph B. 
Zimowski for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.). 

The petitioner, a handler of milk subject to the order? regulating 
the handling of milk in the New York metropolitan milk marketing 
area, filed a petition on September 15, 1942, complaining of the re- 
fusal of the market administrator to make payment of certain claims 
to which the petitioner alleges it is entitled under section 927.7 (f) of 
the order. 

The claims set forth in the petition as filed relate to the entire month 
of June and the first eight days of July, 1940. Shortly prior to the 
hearing on the petition, the market administrator rebilled the peti- 
tioner for payments which had previously been made and which in- 
volved the months of April and May, 1940. At the time of the hear- 
ing, the petition was amended to include the latter two months.? 

A hearing was held in New York, New York, on April 17, 1944, 
before Glen J. Gifford, Presiding Officer. After the hearing, the 
petitioner and the respondent (now the Dairy Branch, Production 


*Reference to other points involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 

17 CFR and Supps. 927 et seq. 

2 The claims total $1,501.27, itemized as follows: April $126.17, May $613.18. June 
$608.83, July 1-8, $153.14. 
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and Marketing Administration) filed briefs. The presiding officer 
filed a report recommending that the relief sought by the petitioner 
be denied. Petitioner filed exceptions to the presiding officer’s report 
and oral argument was held before me on July 17, 1945, and on October 
7, 1947. <A final decision in the matter has been delayed largely due 
to the pendency in the courts of a test case on the same subject in- 
volving another handler, Grandview Dairy, Ine. A decision in Jn re 
Grandview Pairy, Inc., 3 A.D, 335 (1944), upheld the market admin- 
istrator’s refusal to allow market service claims by the handler for 
the month of August 1940. This decision contains an exhaustive dis- 
cussion of the entire matter of the eligibility of movement of milk by 
pipeline for market service payments. This decision was affirmed by 
the United States District Court for the Eastern District of New York 
on June 11, 1945, 61 F. Supp. 460, and by the Cireuit Court of Appeals 
for the Second Circuit on July 17, 1946, 157 F. (2d) 5. Certiorari 
was denied by the United States Supreme Court on December 9, 1946, 
67 Sup. Ct. 355. 

There isn’t much dispute about the facts. The questions are whether 
the facts require the payments claimed by petitioner that the market 
administrator has refused or failed to make and whether it was unlaw- 
ful for the market administrator to recover the sums previously paid. 





FINDINGS OF FACT 


1. Petitioner is a corporation organized and existing under and by 
virtue of the laws of the State of New York. Its address and principal 
place of business is 13 Morton Street, New York, New York. 

2. The petitioner during all of the period involved herein was a 
handler of milk as defined in Order No. 27 under the act, regulating 
the handling of milk in the New York metropolitan marketing area. 

3. The claims filed by the petitioner are for market service payments 
under Article VII, section 6, of the order in effect during the month 
of April 1940 and section 927.7 (f) of the order in effect during the 
months of May, June and July, 1940. 

4. Article VII, section 6, applicable for the month of April 1940, 
provided in part as follows: 

“The market administrator shall pay out of the producer settlement fund to 
any handler immediately after audit of claim for such payment made on forms 
supplied by the market administrator: 

“1. With respect to milk, received from producers at a plant operated by such 
handler equipped only for the receiving and shipping of milk to the marketing 
area, which was, during any month except November or December, moved to a 
plant where it was utilized in Classes II—-A, II-B, III-A, III-B, ITI-C, ITI-D, or, 
during the month of October, IV-A, and from which, if operated by such handler, 
no Class I milk was shipped to the marketing area during such month, 23 cents 
per hundredweight of milk so moved, plus 4 cents per hundredweight for the first 
five miles or fraction thereof, plus 4 cent per hundredweight per mile for the 


—_— 
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next 20 miles, and plus yoth of 1 cent per hundredweight per additional mile, 
of the shortest highway distance between the two plants; * * *” 

Section 927.7 (f), applicable for May, June and July, 1940, provided 
as follows: 

“(f) Market service payments. Any handler may make claim, on forms sup- 
plied by the market administrator, for payments out of the producer-settlement 
fund under the conditions set forth in this paragraph with respect to milk received 
from producers at a plant equipped only for the receiving and shipping of milk 
to the marketing area which was moved to a second plant outside of the market- 
ing area and there separated into cream and skim milk or manufactured, The 
market administrator shall, after preliminary audit of such claim to check the 
actual movement of the milk and the proper classification thereof, make pay- 
ment to such handler, subject to final audit, out of the producer-settlement fund, 
or issue credit against balances due by such handler to the producer-settlement 
fund, at the following rates and under the following conditions: 

“(1) Payments may be made only on milk properly classified pursuant to Sec. 


927.3— 
“(i) In Class IV-—B during the months of May, June, July, and August; 
“(ii) In Class IV-A during the months of January, February, March, April, 


September, and October ; and 
“(iii) In Classes II—-A, II-B, II-C, III-A, III-B, ITI-C, and III-D during any 


month of the year. 
*“(2) No claim shall be allowed if the milk on which the claim is made is manu- 


factured at a second plant operated by the same handler from which, within 24 
hours prior to, or 48 hours after, the calendar day during which such milk was 
received at the second plant, Class I milk was shipped to the marketing area.” 

5. This proceeding involves milk which petitioner received from 
producers at its Westdale plant and which was moved to plants some 
distance from Westdale where it was separated or manufactured. 

6. The operations at Westdale were carried on in two buildings and 
a third building was used as a garage and tank truck shed. Fluid milk 
was received from producers in one building, referred to as building 
A. This milk generally was shipped from building A as fluid milk 
to the marketing area or was shipped to other plants where it was 
separated or manufactured into products for which market service 
payments were provided under the order. Some of the milk received 
from producers at building A, however, was taken into building B and 
used in the manufacture of cheese. Mr. Rosasco, petitioner’s only 
witness, testified that no milk came into building B from building A 
during the applicable period but the presiding oflicer’s report pointed 
out that petitioner’s reports to the market administrator for the months 
of May, June and July show more milk utilized in the manufacture 
of cheese at Westdale than the amounts of milk reported by petitioner 
as received from other plants. Petitioner’s exceptions to the pre- 
siding officer’s report admit that a smal] quantity of milk was taken to 
building B from building A for use as a starter in the making of cheese 
during May 1940. Building B was used for the making of cheese 
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during May, June, and that part of July, 1940, involved here. Accord- 
ing to petitioner’s report for April 1940, no operations were conducted 
in building B during this month. For May, June and July, 1940, 
petitioner’s reports to the market administrator treated all operations 
at Westdale, fluid and manufacturing, as the operations of one plant. 
The milk manufactured into cheese came from plants some distance 
from Westdale, most of it coming from petitioner’s plant at Camden, 
New York. Petitioner applied for and received market service pay- 
ments on milk moved from its Camden plant and manufactured into 
cheese at Westdale. 

7. Building B received steam, hot water and electricity, all items 
being necessary in the manufacture of cheese, from facilities in build- 
ing A. Building B was separted from building A by a narrow private 
driveway. Building B contained none of the usual facilities for re- 
ceiving milk from other plants. When milk was received in tank 
trucks, it was pumped through a window and when received in cans, 
the cans were carried into the building. Both buildings were operated 
by petitioner but an attempt was made to separate by bookkeeping 
the cheese operations from the fluid milk operations and separate em- 
ployees were used in each operation. Building A was approved by 
the Department of Health, City of New York, as a receiving station, 
that is as a source of fluid milk. After the months in issue here, build- 
ing A was approved as a manufacturing plant, or at least as a source 
of cream also. From May 16, 1940, on during the applicable period, 
a cream separator was located in building A but was not set up for 
immediate use on May 16. A cream pasteurizer was also in building 
A on May 29, 1940, and thereafter. 

8. Petitioner received payments from the market administrator in 
1940 on milk moved from building A at Westdale to plants some dis- 
tance away during April and May, 1940. The present market ad- 
ministrator, Dr. Charles J. Blanford, in April 1944 billed petitioner 
for the amounts of the payments. E. M. Harmon was market ad- 
ministrator for the order until sometime in May 1940 when he was 
succeeded by N. J. Cladakis, predecessor of the present administrator. 


CONCLUSIONS 


In each of the companion proceedings decided today, Jn re Sheffield 
Farms Company, Inc., 7 A. D. 67, In re Purity Creamery Products, 
Inc.,7 A. D. 80, /n re Queensboro Farm Products, Inc., 7 A. D. 98, and 
In re St. Lawrence County Cooperative Dairies, Inc., 7 A. D. 107, we 
reached the conclusion that milk receiving, shipping and processing 
operations conducted on the same premises, although in different build- 
ings, were the operations of one plant within the meaning of section 
927.7 (f) of the order. In the light of the Findings of Fact in this 
proceeding, that conclusion is applicable to petitioner’s case also and 
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building A was not a plant “equipped only for the receiving and ship- 
ping of milk to the marketing area.” We concluded also in all these 
companion proceedings that the petitioning handlers were not entitled 
as a matter of law to payments for May, June and July, 1940, simply 
because in four 8c (15) (A) proceedings decided July 29, 1941, other 
handlers were found to be entitled to payment for these months. We 
found no compelling reason to apply the decisions in those four pro- 
ceedings since they were overruled by the Grandview decision, supra, 
involving the month of August. The Grandview decision was held to 
be the correct interpretation of the order and, for the reasons stated, 
was declared applicable to May, June and July, 1940, as well as August 
and later months. This conclusion and the supporting considerations 
are in point here and for a fuller statement reference is made to the 
decisions in the companion proceedings. An additional ground for 
ineligibility of petitioner for payments during May, June and July, 
1940, is seen in the fact that building A was equipped during most of 
this time with a cream separator and pasteurizer. 

Finally, we are left with the question of the market administrator's 
rescinding of the payments made for April and May, 1940. This ques- 
tion, under substantially similar facts, was discussed in the decision 
today in /n re St. Lawrence County Cooperative Dairies, Inc.,7 A. D. 
107, and in a decision entered previously in the same proceeding, /n re 
St. Lawrence County Cooperative Dairies, Inc.,4 A. D. 542 (1945). In 
a slightly different setting, the question was involved also in the 
Queensboro decision today, 7 A. D. 98. Difficult to impossible as it is to 
decide what to rule in the puzzle presented by this and the companion 
proceedings, I think that, as enunciated in the St. Lawrence decision, 
a line should be drawn between the order as it existed prior to May |, 
1940, and the amended order effective May 1, 1940. In the two com- 
panion decisions mentioned, we gave our reasons for not finding it 
unlawful for the market administrator to collect back payments made 
in the St. Lawrence case for May and in the Queensboro case for May, 
June and July. Those reasons are in point here also. 

Of course, as was said in the St. Lawrence decision today, legal 
purists may quarrel with a different treatment for April 1940 than for 
May 1940 when there isn’t much difference between the wording of 
section 937.7 (f) of the order prior to May 1, 1940, and the amended 
order effective on that date. Nevertheless, for the reasons given, the 
line was drawn and should be the case here too. The view that peti- 
tioner should get the relief requested with respect to the payment for 
April 1940 is supported by the fact that I can find no evidence in the 
record of this proceeding that building B was equipped to make cheese 
in April 1940. It was not operated at all during April 1940 but was 
operated in May 1940. While there may have been cheese-making 
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equipment in the building during April 1940, I suppose it equally 
probable that there was not, because prior to May 1, 1940, market service 
payments for diversion to cheese were not made under the order and 
handlers operating approved plants with adjacent cheese-making 
facilities found it advantageous to refrain from making cheese out of 
milk received at the plant and to ship surplus milk to other plants for 
separation or manufacture into other-products. It would seem appro- 
priate, if not obligatory, for respondent to have introduced evidence 
at the hearing to the effect that Westdale was equipped to make cheese 
in April 1940 since the original payment to petitioner for April 1940 
made in 1940 was rescinded in 1944 as made in error. 





ORDER 


In line with the foregoing, petitioner’s request for relief is denied 
and the petition is dismissed except that the relief requested by peti- 
tioner with respect to the payment for April 1940 is granted. 

Copies hereof shall be served upon the parties, and upon the market 
administrator for Order No. 27, as amended, by registered mail or in 
person. 


(A. D. 1691) 


In re QurEensporo Farm Propucts, Inc. AMA Doc. No. 27-68. De- 
cided February 5, 1948. 


Order No. 27—Validity of Market Administrator’s Action Rescinding Market 
Service Payments 


Claim of petitioner, a handler subject to Order No. 27 regulating the handling of 
milk in the New York metropolitan area, based on the alleged invalidity of 
the market administrator’s reversing his action and compelling petitioner in 
August 1943 to refund the market service payments made to it in July 1942 
for the months of May, June, July, 1940, under section 927.7 (f) of the 
order, is denied on the grounds that description of the operations of petitioner 
at Clinton, New York, contained in the Findings of Fact establishes that, both 
under the ordinary meaning of the word “plant” and certainly by the intent 
of section 927.7 (f) petitioner had one and not two plants at Clinton and 
therefore, it was not entitled to market service payments, and there is no 
special sanctity or irrevocability attachable to the administrative action 
rescinded because it happened to consist of the making of payments, and the 
recovery of the payments is not automatically barred by res judicata, estoppel 
by judgment, or any similar judicial doctrine.* 


Prior Decisions Followed 


In re Grandview Dairy, Ine. 3 A. D. 535 (1944), affirmed in 61 F. Supp. 460 
(1945), published in 5 A. D. 510 and 157 F. 2d 5 (1947), published in 
6 A. D. 390. 





*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—lHd. 
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Other legal points same as in companion decision, Sheffield Farms Company, Inc., 


7 A. D: GT. 
Alger, Peck, Andrew & Rohifs of New York, New York, for petitioners. Mr. Joseph 
B. Zimowski for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.). 

Petitioner is a handler under Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan marketing area. 
On October 28, 1943, it filed a petition, stating in general that it was 
entitled to market service payments under section 927.7 (f) of the 
order as it existed in May, June and July, 1940, that it received such 
payments in July 1942, and that the market administrator illegally 
reversed his action and compelled petitioner in August 1943 to refund 
the payments made. A hearing was held upon the petition in April 
1945 before Presiding Officer Glen J. Giffcid. Following the hearing 
the parties filed briefs. The presiding officer issued his report on 
May 9, 1947, recommending dismissal of the petition. Petitioner filed 
exceptions to the report and oral argument. was held before me on 
October 7, 1947. 

The handling and disposition of this proceeding has been delayed 
somewhat due to the pendency in the courts of a test case on the same 
subject involving another handler, Grandview Dairy, Inc. <A deci- 
sion in Jn re Grandview Dairy, Inc., 3 A. D. 235 (1944), upheld the 
market administrator’s refusal to allow market service claims by the 
handler for the month of August 1940. This decision contains an 
exhaustive discussion of the entire matter of tie eligibility of move- 
ment of milk by pipeline for market service payments. This decision 
was affirmed by the United States District Court for the Eastern 
District of New York on June 11, 1945, 61 F. Supp. 460, and by the 
Circuit Court of Appeals for the Second Circuit on July 17, 1946, 157 
F. (2d) 5. Certiorari was denied by the United States Supreme Court 
on December 9, 1946, 67 Sup. Ct. 355. 

There isn’t much dispute about the facts. Some of the facts were 
stipulated. The questions concern petitioner’s right to the payments 
which were made and subsequently collected back by the market 


administrator. 


17 CFR and Supps., 927 et seg. 
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FINDINGS OF FACT 


1. Petitioner, Queensboro Farm Products, Inc., is a corporation 
organized under the laws of the State of New York having its prin- 
cipal place of business at 35-13 41st Street, Long Island City, New 
York. 

2. The officers of petitioner and their respective addresses are as 
follows: 














Office Name Address 
a le Samuel Miller................... 3001 148th St., Flushing, N. Y. 
Vice president.--..--..---.- ART VOY 2. DURNOE. co cncnencncned 400 East 57th St., New York, N. Y. 
| eee: PROTONS PERS. on viciadncunsenene 146-57 Bayside Ave., Flushing, N. Y. 
ESS, RE EE os nc casucecewcnen 2 Golf View Park, Flushing, N. Y. 


3. Directors of petitioner and their respective addresses are as 
follows: 





Name Address 
I a cts cect inlined aw asecamta atone 3001 148th St., Flushing, N. Y. 
RIMM MEIN ic. has cenumsbascuckosneodsabne ncehanubeusmdedinnseuwecun 2 Golf View Park, Flushing, N. Y. 


4, The petition relates to the refusal of the market administrator 
to pay petitioner certain market service payments to which petitioner 
claims it became entitled under section 927.7 (f) of Order No. 27, as 
amended, and to the claim by petitioner that the market administrator 
acted improperly and illegally in requiring petitioner to repay the 
amounts of the payments which had been made. 

5. Petitioner is a handler as defined in the order engaged in the 
purchase of milk from producers at various plants and in the process- 
ing and distribution of milk and milk products in, among other places, 
the New York metropolitan area as defined in the order. 

6. During the months of May, June, and July of 1940 and for some 
time prior thereto, petitioner owned land and buildings located at 
Clinton, New York, as well as plants in other localities. Of the build- 
ings upon the property, the milk receiving and shipping buildings, 
referred to as buildings 1 and 2, were during the times referred to in 
the petition used for the receipt of milk and were approved by the 
Department of Health of the City of New York as a plant for receiv- 
ing milk and shipping the same to the City of New York, a portion of 
the marketing area. Another building, referred to as building 3, con- 
tained manufacturing equipment for the manufacture of American 
cheese. Building 3, which was used for the manufacture of cheese, was 
not approved by the health authorities of the City of New York. Dur- 
ing May, June and July, 1940, petitioner moved from its buildings 
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1 and 2 to building 3 by pumping through a pipeline the following 
quantities of milk received from producers at building 1 and filed the 
following claims therefor under section 927.7 (f) of the order: 








| | 
Month | Milk Pounds| Amount of 
Magee 8 Sat Oy en eee ge | 1,112,905 $1, 446. 78 
ee ee eee | 1, 245, 760 1,619.49 
Sc one catec oe 3.32 
| EEE 
ON an Bh a ee Bock eres 3, 069. 59 





All the milk referred to above was received at buildings 1 and 2 from 
producers and was handled at and through said buildings 1 and 2, and 
all of such milk was moved to building 3 where it was manufactured 
into American cheese, a product properly classified as [V—B pursuant 
to section 927.3 of the order. 

7. (a) Building 1 contained an office, a testing room, and a room 
in which milk received from producers was weighed and tested. The 
office, testing room, and receiving room occupied the first floor of the 
building. However, the office and testing room were separate and apart 
from the receiving room. The second floor was used as a storeroom 
for the storage of supplies which were available for sale to milk pro- 
ducers. The receiving room contained conveyors, can washers, weigh 
tanks, scales, a pump, and other equipment needed in the receiving of 
milk. The pump was used to pump the milk from building 1 to build- 
ing 2 by means of a sanitary pipeline. Building 2 was composed of a 
storeroom, boiler room, milk storage room, locker room, coal bins, 
toilet, and garage. The milk storage room was equipped only for the 
receipt of milk from building 1, the cooling and storing of that milk 
and the piping of milk to building 3. The boiler room in building 2 
supplied the steam, hot water, and power used in buildings 1, 2 and 3. 

(b) Building 3 contained a cold room, a tank truck loading room, 
and a cheese manufacturing room. The second floor of building 3 was 
used as a storage room in connection with the cheese operations car- 
ried on in the cheese room. Building 3 was equipped for the receiving 
of milk in tank trucks from feeder plants as well as milk from build- 
ing 1 through building 2. Building 3 was also equipped for the load- 
ing into tank trucks of the milk cooled and stored in building 2. The 
cheese room in building 3 was used solely for the manufacture of 
cheese from milk received either from building 2 or from feeder plants 
by tank trucks. 

8. All the milk handled in building 2 was received from producers 
in building 1. All the milk thus received was pumped via pipeline 
to building 3. Building 1 was not equipped for the receiving of milk 
in tank trucks nor could it dispose of milk other than through facili- 

780840—48——4 
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ties in buildings 2 and 3, but the milk received in building 1 could 
be disposed of through the facilities in building 2 without the neces- 
sity of using the facilities in the cheese room in building 3. Building 2 
was not equipped for the receipt of milk from producers or from 
feeder plants. All the milk received in building 2 was fed by gravity 
to tank trucks located in the tank truck room in building 3 or to the 
cheese room located in building 3. Milk was shipped to the marketing 
area from the tank truck room in building 3. All the milk handled in 
building 3 was received either from feeder plants or from building 2. 
No milk was received in building 3 from producers or from unapproved 
sources. The tank truck loading room was sealed off to some extent 
from-the rest of building 8 and from building 2 because there were 
no means of access to this room except by an outside entrance. Build- 
ing 3 also contained a cold storage room which was used for the cold 
storage of butter. 

9. Building 1, building 2, and that portion of building 3 which con- 
tained the tank truck loading room were all approved as a unit by 
the Department of Health, City of New York, for the receipt of milk 
from producers and the shipment of milk to the marketing area. That 
portion of building 3 which was used for the manufacture of cheese 
and storage was not so approved. 

10. All utilities for the operations carried on at the Clinton, New 
York, plant were furnished from a central source located in building 2. 

11. There was a partial segregation of employees when cheese was 
manufactured. Temporary employees were employed during the 
manufacturing season. Employees who were primarily engaged in 
the receiving and shipping operations sometimes worked in the cheese 
room. 

12. Petitioner’s reports to the market administrator for June and 
July, 1940, on its Clinton operations treats all the operations at Clinton 
as those of one plant insofar as it reports milk received from other 
plants or handlers in addition to milk received from producers. 

13. The petitioner herein makes his claim under the provisions 
of 927.7 (f), which was effective at all times during the months of 
May, June and July, 1940, and which reads as follows: 

“(f) Market service payments. Any handler may make claim, on forms sup- 
plied by the market administrator, for payments out of the producer-settlement 
fund under the conditions set forth in this paragraph with respect to milk re- 
ceived from producers at a plant equipped only for the receiving and shipping 
of milk to the marketing area which was moved to a second plant outside of 
the marketing area and there separated into cream and skim milk or manu- 
factured. The market administrator shall, after preliminary audit of such 
claim to check the actual movement of the milk and the proper classification 


thereof, make payment to such handler, subject to final audit, out of the 
producer-settlement fund, or issue credit against balances due by such handler 


~. 
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to the producer-settlement fund, at the following rates and under the following 
conditions : 

“(1) Payments may be made only on milk properly classified pursuant to 
Sec. 927.3— 

“(i) In Class IV-B during the months of May, June, July, and August ; 

“(ii) In Class IV-A during the months of January, February, March, April, 
September, and October ; and 

“(iii) In Classes II—-A, II-B, II-C, III-A, III-B, III-C, and I1I-D during any 
month of the year. 

(2) No claim shall be allowed if the milk on which the claim is made is 
manufactured at a second plant operated by the same handler from which, within 
24 hours prior to, or 48 hours after, the calendar day during which such milk 
was received at the second plant, Class I milk was shipped to the marketing 
area.” 

14.2 The market administrator, on or about February 13, 1941, re- 
fused to pay the claims for such market service payments for the 
reason, as stated by him, that there were then pending several pro- 
ceedings dealing with pipeline diversions and that when such cases 
were decided the awarding of such claims would be considered in the 
light of the decisions in those cases. 

15. The cases so referred to by the market administrator were In 
the Matter of Purity Creamery Products, Inc., AMA D 27-25; In 
the Matter of Hoffman and Dudo, AMA D 27-24; In the Matter of 
Producers Cooperative, AMA D 27-26; and In the Matter of Grand- 
view Dairies, AMA D 27-27. 

16. Thereafter, on July 29, 1941, the cases mentioned in Finding 15 
were decided by the Secretary of Agriculture acting through the 
Honorable Grover B. Hill, Assistant Secretary, in favor of the several 
petitioners, and the market service claims made by each of them were 
severally allowed. 

17. After those decisions, petitioner again took up with the market 
administrator’s office the payment of its claims aforesaid. Meanwhile 
the market administrator attempted to obtain a reconsideration by 
the Secretary of his decisions in the cases mentioned but, by a final 
decision handed down by the Secretary through said Assistant Secre- 
tary on January 17, 1942, the petitions for rehearing were denied in 
a decision in which it was stated “it is found, upon careful considera- 
tion of the petitions for rehearings in these matters and the brief in 
support thereof, that no facts would be adduced or arguments made 
in rehearings, in addition to those facts and arguments considered 
heretofore, which would warrant any substantial change in the rulings 
made previously in these matters.” 

18. Thereafter and on or about July 1, 1942, the market adminis- 
trator allowed petitioner claims for said market service payments 


2 This and the following findings were stipulated and admitted in evidence for “historical 
background.” 
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and paid and credited petitioner with the amounts thereof, stating 
that said credits were for claims “originally disallowed because of 
diversion by pipe-line now being paid.” The claims as so allowed, 
paid, and credited were for market service payments as set forth in 
paragraph 9 of the petition herein to wit: May 1940, $1,446.78; June 
1940, $1,619.49 ; July 1940, $3.32. 

19. Thereafter and shortly after August 4, 1943, without notice to 
petitioner the market administrator attempted to reverse his action 
and debited petitioner with the amount of said claims stating that 
the debits were set up “to rescind claims set up in error.” As a result 
of such action petitioner was compelled to repay (by charge made by 
the market administrator against petitioner) the total amount of said 
claims to wit: in the sum of $3,069.59 which repayment petitioner 
claims was illegally exacted from it. 


CONCLUSIONS 


In the Grandview decisions, supra, and in In re Sheffield Farms 
Company, Inc.,7 A.D. 67 and in Jn re Purity Creamery Products, Inc., 
7 A. D. 80, decided today, there is a thorough inquiry of the meaning 
of the word “plant” generally and as intended by section 927.7 (f) 
of the order. Placing the description of the operations of petitioner 
at Clinton contained in the Findings of Fact against the conclusions 
reached in those proceedings establishes quite clearly that, both under 
the ordinary meaning of the word “plant” and certainly by the intent 
of section 927.7 (f), petitioner had one and not two plants at Clinton. 

The principal difficulties in this proceeding arise out of the payment 
to petitioner of its claims for May, June and July, 1940, and the market 
administrator’s subsequent recovery of the payments. In the Shef- 
field and Purity proceedings decided today, we discussed the conflicting 
considerations on the issue as to whether, because of the four decisions 
in 8e (15) (A) proceedings referred to in Finding of Fact 15 covering 
May, June and July, 1940, Sheffield and Purity should be held en- 
titled to payments for those months although the four decisions were 
in effect overruled by the later Grandview decision, supra, involving 
the month of August 1940. We concluded generally that the four 
prior decisions were the exercise of a judicial or quasi-judicial func- 
tion, that these decisions were erroneous, that producers have a jus- 
ticiable interest in the subject matter, that the four prior decisions 
and the overruling decision in the Grandview proceeding came long 
after the transactions in question and that consequently there can be 
no estoppel as a matter of Jaw, no unlawful retroactivity or illegal 


2 The market administrator referred to in Findings of Fact 14, 15, 17 and 18 was N. J. 
Cladakis who lost his life while serving in the armed forces during the late war. The 


market administrator referred to in Finding of Fact 19 is the present market administrator, 
Dr. Charles J. Blanford, who succeeded Mr. Cladakis. 
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discrimination, in the failure to pay other claimants simply because 
some get the benefit of an erroneous decision in proceedings to which 
they were parties. Those conclusions are applicable to petitioner’s 
case in this proceeding. 

However, here, the issue becomes further clouded by the fact that 
petitioner received the payments from the market administrator al- 
though Purity, Sheffield, and two other handlers whose petitions 
were discussed today, St. Lawrence Cooperative Dairies, Inc.,7 A. D. 
107, and John E.. Rosasco Creameries, Inc., 7 A. D. 92, did not receive 
payments on their similar claims. Payment then to petitioner by the 
market administrator was not consistent with the action taken in the 
‘ase of other handlers similarly circumstanced who were not parties 
to the four proceedings mentioned in Finding of Fact 15. No ex- 
planation appears from the record except that payment to petitioner 
was later rescinded as made “in error.” 

There is no special sanctity or irrevocability attachable to the ad- 
ministrative action rescinded because it happened to consist of the 
making of payments rather than something else. ‘The problem is one 
of public law and the administration of a statute and a legislative 
regulation under the statute. It is regrettable, of course, that the en- 
tire subject of this proceeding was not characterized by the neat, 
orderly, consistent administrative handling that is sometimes identi- 
fied with legality. Nevertheless, it isn’t always possible to do this.* 
The industry regulated by the order and the type of regulation offer 
some explanation. The industry is anything but static and the regula- 
tion and its administration must keep pace. Under the order, reports, 
audits and payments must be made monthly and decisions must be 
made on the spot because the next month’s problems of interpretation 
and application, probably new ones, are at hand. The mature time- 
consuming deliberations available for some administrative agencies 
and the courts cannot be had. And, further, this entire subject as 
seen from its enucleation in the Grandview decision, supra, and these 
proceedings decided today has been in litigation and uncertainty since 
June 1940. 

With such the situation, it is not too surprising that occasionally 
there should be some such predicament as I find myself in here at- 
tempting to decide whether it is “in accordance with law” for the mar- 
ket administrator to rescind market service payments previously made, 


* There are similar instances in other fields of administrative activity. In United States 
v. La Societe Francaise De Bienfaisance Mutuelle, 152 F. (2d) 243, 246 (C. C. A. 9th, 
1946), cert. denied 327 U. S. 793 (1946), defendant had been officially notified in 1937 by 
the Commissioner of Internal Revenue that it was exempt from social security taxes. The 
Commissioner revoked the exemption in 1939 and defendant was held Hable not only for 
taxes from 1936 but interest and penalties because “the Federal Government does not lose 
its revenue because of the erroneous ruling of an administrative oficial * * *” 
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If the payments had not been made, the decision would be, as I have 
concluded above, that petitioner could not compel the making of the 
payments. The recovery of the payments is not automatically barred 
by res judicata, estoppel by judgment, or any similar judicial doctrine. 
Whatever disputes or differences of judicial or legal opinion may exist 
as to the applicability of res judicata or estoppel by judgment to judi- 
cial or quasi-judicial functioning by administrative officers or agencies, 
such as that in this proceeding, it is fairly well agreed that such doc- 
trines have no universally controlling force in other types of admin- 
istrative functioning such as that engaged in when the market ad- 
ministrator made the payments to petitioner. 

At any rate, the correct interpretation of section 927.7 (f) is that 
followed in the Grandview decision, supra, and the Purity, Sheffield, 
Rosasco, and St. Lawrence proceedings decided today. It is an inter- 
pretation in which producers have a justiciable interest. While it is 
unfortunate from petitioner’s standpoint that it did not file and 
prosecute a petition at the same time as the four handlers whose pro- 
ceedings are mentioned in Finding of Fact 15 and chose to rely upon 
its understanding that all claims would be handled according to the 
outcome of the four test proceedings, petitioner undertook what 
amounts to one of the usual risks of litigation. Because those handlers 
received and presumably retained their payments under the protec- 
tion of res judicata, since they obtained decisions in adjudicative pro- 
ceedings, is not to say the petitioner also must, as a matter of law, 
receive the same treatment. As has often been pointed out in these 
proceedings, the scope is limited to questions of law and does not ex- 
tend to hardships, inequities, or administrative irregularities that are 
not unlawful. In some situations long-standing, uniform interpreta- 
tions or constructions of provisions of an order have led us to conclude 
that new interpretations should not be retroactively enforced, where 
the long-standing interpretation was considered to come within the 
scope of the authority conferred by the order language. E. g., Jn re 
Borden Company, 6 A. D. 511 (1947). But this is not considered one 
of those situations. An aura of doubt as to the validity of pipeline 
claims existed before the amended order of May 1, 1940, became 
effective and, as mentioned above, the matter has been in litigation 
practically all this intervening time. There has been no crystallized, 
seasoned, long-time construction upon which petitioner relied in 
conducting its business 


® Recent decisions to this effect are Churchill Tabernacle v. Federal Communications Com- 
mission, 160 F. (2d) 244 (App. D. C. 1947), and National Labor Relations _— v. Balti- 
more Transit Co., 140 F. (2d) 51 (C. C. A. 4th, 1944), cert. denied, 321 U. S. 795 (1944). 
Numerous additional cases are cited in Davis, Res Judicata in a eaaaiee Law, 25 
Texas Law Review 199, 230-236 (1947). 
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ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 

Copies hereof shall be served by registered mail or in person upon 
the parties and the market administrator for Order No. 27, as 
amended. 


(A. D. 1692) 


In re Sv. LAwrence County Coorerative Datrtes, Inc. AMA Doc. 
No. 27-66. Decided February 5, 1948. 


Order No. 27—Denial of Claims for Market Service Payments 


Same as companion decisions, Sheffield Farms Company, Inec., 7 A. D. 67, and 
Purity Creamery Products, Ine., 7 A. D. 80. 


Prior Decisions Followed 


In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 61 F. Supp. 460 (1945), 
published in 5 A. D. 510 and 157 F. 2d 5 (1947), published in 6 A. D. 390. 


Mr. Harry L. Marcus, of Brooklyn, New York, for petitioner. Mr. Joseph B. 
Zimowski for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 601 
et seq.). 

St. Lawrence County Cooperative Dairies, Inc., a handler subject 
to Order No. 27, regulating the handling of milk in the New York 
metropolitan milk marketing area, filed a petition on June 8, 1943, 
complaining of the refusal of the market administrator to pay certain 
market service claims which petitioner alleged should have been paid 
under section 927.7 (f) of the order. The petition related to the 
months of May, June, July and August, 1940. At the hearing upon 
the petition, the petition was amended to cover also the months of 
December 1939 through April 1940. Market service claims for these 
months had been paid in 1940, but petitioner had been billed by the 
market administrator in April 1944 for the amounts paid with respect 
to these months on the ground that the payments had been erroneous. 

A hearing was held in New York, New York, on April 15, 1944, 
before Glen J. Gifford, Presiding Officer. Some of the facts were 
stipulated. After the hearing, the petitioner and the Office of Dis- 
tribution (now the Production and Marketing Administration) filed 
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briefs. The presiding officer filed a report recommending that the 
relief sought by petitioner be denied. Petitioner filed exceptions to 
the presiding officer’s report and oral argument was held before me on 
January 25, 1945, and on October 7, 1947. At the oral argument on 
January 25, 1945, it appeared that the Government had filed an en- 
forcement suit under section 8a (6) of the act, seeking repayment of 
the amounts of the market service claims paid for December 1939 
through April 1940. A decision was entered on July 16, 1945 (4 A. D. 
542), granting petitioner relief as to the requested refunds of pay- 
ments made to it for December 1939 through April 1940. Disposition 
of the remainder of the case has been delayed largely due to the pend- 
ency in the courts of a test case on the same subject involving another 
handler, Grandview Dairy, Inc. A decision in Jn re Grandview 
Dairy, Inc., 3 A. D. 335 (1944), upheld the market administrator’s 
refusal to allow market service claims by the handler for the month 
of August 1940. This decision contains an exhaustive discussion of 
the entire matter of the eligibility of movement of milk by pipeline 
for market service payments. This decision was affirmed by the 
United States District Court for the Eastern District of New York 
on June 11, 1945, 61 F. Supp. 460, and by the Circuit Court of Appeals 
for the Second Circuit on July 17, 1946, 157 F. (2d) 5. Certiorari was 
denied by the United States Supreme Court on December 9, 1946, 67 
Sup. Ct, 355. 

There isn’t much dispute about the facts. The questions are 
whether the facts require the payments claimed by petitioner that the 
market administrator has refused or failed to make and whether it is 
unlawful for the market administrator to recover the sums previously 
paid. 

FINDINGS OF FACT 


1. Petitioner, St. Lawrence County Cooperative Dairies, Inc., is a 
cooperative corporation incorporated under the laws of the State of 
New York in 1939, with its address at Norfolk, New York. During 
the times pertinent here, it was a handler subject to Order No. 27, regu- 
lating the handling of milk in the New York metropolitan milk mar- 
keting area. The officers of petitioner are as follows: President, 
Fisher Ames, Massena, New York; Vice President, Dewitt Forbes, 
Massena, New York; Secretary and Treasurer, C. Oliver Crabb, Nor- 
folk, New York. Petitioner’s directors are: Fisher Ames, Massena, 
New York; Dewitt Forbes, Massena, New York; C. Oliver Crabb, 
Norfolk, New York; Bernard O’Brien, Norfolk, New York; M. R. 
Lowell, Massena, New York; Joseph Phelix, Winthrop, New York; 
Dennis Lacomb, Winthrop, New York; Daniel Kelly, Winthrop, New 
York; Arthur Sweeney, Winthrop, New York. 
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2. For the months of May, June, July and August, 1940, with respect 
to which petitioner seeks market service payments, section 927.7 (f) 
of the order provided as follows: 

“(f) Market service payments. Any handler may make claim, on forms 
supplied by the market administrator, for payments out of the producer-settle- 
ment fund under the conditions set forth in this paragraph with respect to milk 
received from producers at a plant equipped only for the receiving and shipping 
of milk to the marketing area which was moved to a second plant outside of the 
marketing area and there separated into cream and skim milk or manufactured. 
The market administrator shall, after preliminary audit of such claim to check 
the actual movement of the milk and the proper classification thereof, make pay- 
tent to such handler, subject to final audit, out of the producer-settlement fund, 
or issue credit against balances due by such handler to the producer-settlement 
fund, at the following rates and under the following conditions: 

“(1) Payments may be made only on milk properly classified pursuant to See. 


927.3— 
“(i) In Class IV-B during the months of May, June, July, and August; 
“(ii) In Class IV-A during the months of January, February, March, April, 


September, and October; and 
“(iii) In Classes II-A, II-B, II-C, III-A, III-B, I1I-C, and I1I-D during any 


month of the year. 
“(2) No claim shall be allowed if the milk on which the claim is made is 


manufactured at a second plant operated by the same handler from which, 
within 24 hours prior to, or 48 hours after, the calendar day during which such 
milk was received at the second plant. Class I milk was shipped to the market- 


ing area.” 

3. This proceeding is concerned with the operations conducted at 
three buildings in Norfolk, New York. Building 1 was a building 
in which cheese and sometimes butter were manufactured, building 2 
was a building housing compressor apparatus, and building 3 was used 
for receiving milk from producers and shipping it out as fluid milk. 
Building 2 connected buildings 1 and 8 but all buildings had separate 
entrances and entry could be had only from outdoors. 

4. Prior to July 1939, Mr. C. Oliver Crabb, who later became peti- 
tioner’s secretary and treasurer, operated a cheese factory in building 
1. The other buildings were not in existence then. In July 1939, 
Mr. Crabb and others filed incorporation papers for petitioner. 
About that time, Mr. Crabb sold building 1 and adjacent land to peti- 
tioner for a sum in excess of $10,500. Mr. Crabb or Northern Milk 
Products, a partnership in which Mr. Crabb was a partner, took back a 
mortgage of $10,500. Immediately thereafter petitioner constructed 
the building designated as building 3. Building 2 was also erected in 
1939 and Mr. Crabb installed the compressor apparatus. In January 
1940 petitioner leased building 1 to Mr. Crabb or Northern Milk Prod- 
ucts for a rental of $1 per year but with the proviso that whenever the 
lessee was operating this building, the lessee was to furnish to peti- 
tioner steam and power free of charge. In May, June, July and 
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August, 1940, petitioner moved milk received from producers to plants 
some distance away where it was separated or manufactured and also 
by pipeline from building 3 through building 2 to building 1 where 
it was made into cheese. All the cheese made in building 1 during 
these months was made from milk so moved by pipeline. It is on milk 
so moved to other plants and to building 1 that petitioner seeks in this 
proceeding to get market service payments. Prior to May 1940 and 
back to about November or December, 1939, no operations were con- 
ducted in building 1. 

5. From July 1936 to April 1941, Mr. Crabb had a license from the 
Department of Agriculture and Markets, State of New York, as a milk 
dealer.- The license permitted him to purchase milk from producers or 
cooperatives but only for the purpose of manufacture. Petitioner has 
been licensed by the Department of Agriculture and Markets, State of 
New York, as a milk dealer since 1939. In its application for the 
license, petitioner stated that it intended to ship fluid milk to New 
York City in the short supply periods and to manufacture during the 
surplus periods. 

6. Building 3 had no equipment for separating or manufacturing 
milk but was equipped to move milk to building 1 through the pipeline. 
Building 1 or a shed adjoining it housed the steam and hot water 
facilities for building 3 which were apparently operated by petitioner 
when building 1 was not used for manufacturing operations. Who 
operated these facilities from May 1940 on does not appear clearly 
from the hearing record. However, building 1 had a separate water 
supply and meter and separate employees were used in building 1 from 
those in building 3. There was no telephone in building 1. On a 
report to the market administrator by Mr. Crabb in August 1940, he 
described himself as “owner” of building 1. As secretary-treasurer of 
petitioner, Mr. Crabb directed operations in building 3 and he also 
directed activities in building 1 on his own behalf, paying for the milk 
received from building 3 and selling the cheese for himself or Northern 
Milk Products. 

7. Petitioner was denied cooperative payments under section 927.7 
(e) of the order by the Secretary of Agriculture in December 1940. 
The general basis of this determination was that petitioner did not 
exercise full authority in the sale of milk of its members and did 
not have its entire activities under the control of its members due 
to the relationship with Mr. Crabb. 

8. N. M. Harmon was market administrator for the order until 
sometime in May 1940 when he was succeeded by N. J. Cladakis, prede- 
cessor of the present administrator, Dr. Charles J. Blanford. The 
payment to petitioner with respect to May 1940 for moving milk from 
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building 3 to plants some distance away was rescinded by the present 
administrator in April 1944. 


CONCLUSIONS 


After the Grandview decision, supra, and the decisions today in 
In ve Sheffield Farms Company, Ine., 7 A. D. 67, and In re Purity 
Creamery Products, Ine., 7 A. D. 80, there is little doubt that the 
Findings of Fact disclose one plant and not two plants at Norfolk 
within the meaning of section 927.7 (f) of the order. Petitioner’s 
principal argument for two plants, namely, health authority approval 
for building 3 and no approval for building 1, was found not con- 
trolling in the Grandview decisions, supra. Another major argument 
of petitioner, separate operation of building 1 by Mr. Crabb, is of 
little value when the close identity between petitioner and Mr. Crabb 
is observed. Other contentions advanced by petitioner were disposed 
of in the Grandview decision, supra. Accordingly, the market ad- 
ministrator’s refusal to make the payments for August 1940 certainly 
cannot be legally overthrown. 

As to whether petitioner should get the payments sought for May, 
June and July because four other handlers were successful in four 
prior 8c (15) (A) proceedings later overruled by the Grandview 
decision, supra, careful examination of the conflicting factors was made 
in the Sheffield and Purity proceedings decided today and it was con- 
cluded that there is no inflexible rule of law that compels the payments 
and no administrative consideration in favor of payment outweighing 
what we consider the correct interpretation of the order and the pro- 
ducers’ stake in that correct interpretation. The conclusion reached 
in those decisions and, of course, the supporting reasons are applicable 
here also. 

In the prior order entered in this proceeding, /n re St. Lawrence 
County Cooperative Dairies, Inc., 4 A. D. 542 (1945), we granted 
petitioner relief as to the market administrator’s attempts in 1944 to 
recover payments made in 1940 to petitioner for the months of Decem- 
ber 1939 through April 1940 for moving milk from building 3 to 
plants at some distance from Norfolk, Petitioner also received a 
payment for May 1940 for moving milk from building 3 to plants 
some distance from Norfolk although its claims for June and later 
months for so moving milk as well as for moving milk from building 3 
to building 1 were denied. The market administrator’s action to 
recover the payment for May made for moving milk from building 3 
to plants some distance away is left undisposed of by our former 
decision in this proceeding. 

This proceeding and the companion proceedings assemble a maze 
from which exit is hard to find. Nevertheless, I think that the same 
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considerations that led to relief for petitioner in our former decision 
in this proceeding do not exist to the same degree in connection with 
the recovery of the payment made for May 1940. The amended order 
effective May 1, 1940, was a repromulgation of some parts of the order 
and the amendment of others. It was with respect to the amended 
order that, shortly after its effective date, the climate of opinion 
changed, or at least became stormy, as to what constituted a plant 
“equipped only for receiving and shipping milk to the marketing 
area.” The general issue has been in litigation with the final outcome 
uncertain since that time. It is not too surprising then that recovery of 
the payments made was not undertaken by the market administrator 
until 1944. There was no long-istanding, uniform administrative con- 
struction of the amended order in petitioner’s favor and attendant 
reliance upon such a construction by petitioner that might induce a 
conviction that such a construction should be regarded as the law for 
the time that it was in effect. I am aware that legal purists would 
probably take the view that building 3 was either a plant “equipped 
only for the receiving and shipping of milk to the marketing area” or 
that it was not such a plant during all times from December 1935 
through August 1940. On the other hand, it is not intrinsically im- 
possible under some conditions to have one legally correct meaning of 
statutory language for one period and a different legally correct or 
acceptable meaning for another period.!. The same should be true of 
the language of a legislative regulation such as an order under the act. 

There is no inviolability or irrevocability about the administrative 
function in making the payment for May 1940 because it happened to 
consist of paying money and not something else, such as the allowance 
of an exemption. Administrative action that has any retroactive fea- 
tures at all is not particularly palatable in the field of public adminis- 
tration but it sometimes occurs and is not always synonymous with 
illegality. In the Queensboro decision, today, we have gone into the 
matter and have concluded on the basis of our examination there that 
no compulsion exists for the application of res judicata, estoppel by 
judgment, or any similar judicial doctrine in connection with the 
rescinding of the payments made to Queensboro. The authorities and 
the reasons for our conclusions are in point here also. Such judicial 
doctrines at most have a limited applicability to administrative func- 
tioning and have little if any importance to the non-judicial or non- 
adjudicative administrative activity of the market administrator in 
making the payment for May 1940. We find no weighty considerations 
in favor of petitioner that tip the scales against the producers’ interest 
in what I consider the correct interpretation of the amended order 
from May 1, 1940. 





1 See Griswold, A Summary of the Regulations Problem, 54 Harv. L. Rev. 398, 411-417 
(1941). 
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ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied and the petition is dismissed. 

Copies hereof shall be served by registered mail or in person upon the 
parties and the market administrator for Order No. 27, as amended. 


(A. D. 1693) 


in re WesteRN Frurr Growers, Inc. AMA Doc. No. 53-9. Decided 
February 6, 1948. 


Dismissal—Moot Question 


Where after hearing upon handler’s petition containing numerous allegations of 
illegality of Order No. 53 and the regulations thereunder upon the basis of 
the facts alleged the presiding officer issued a report recommending that the 
petition be dismissed, and the petitioner filed exceptions but disposition of 
this proceeding was held up awaiting outcome of an appeal from the Secre- 
tary’s decision in a similar case, the petition is hereby dismissed inasmuch 
as petitioner’s complaints are quite old and moot by now and because no 
useful purpose would be served by a decision now on the facts as of 1942; 
however, parties to these proceedings retain the right under the rules of 
practice to file a petition for reconsideration.* 

Mr. G. V. Weikert, of Los Angeles, California, for petitioner. Mr. William H. 
Powell for Fruit and Vegetable Branch, Production and Marketing Admin- 
istration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This proceeding is one under Section 8¢ (15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 
U.S. C. 601 et seg.). The proceeding commenced with the filing of a 
petition in 1942 attacking the validity of Order No. 53 issued under the 
act, “Order Regulating the Handling of Lemons Grown in the States 
of California and Arizona.” The petition alleged, in general, that 
for years petitioner had handled on consignment lemons grown upon 
a certain lemon grove, that the particular crop of lemons would not 
keep in storage, that petitioner had no storage facilities, that petitioner 
could not acquire a prorate base or allotment under the order to 
handle the lemons, and that the owner would be forced to market 
through the California Fruit Exchange, thus fostering a monopoly of 
that organization. The petition contained numerous allegations of 





*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Hd. 
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illegality of the order and the regulation thereunder upon the basis of 
the facts alleged. 

A hearing was held upon the petition in April 1942 in Los Angeles, 
California. The presiding officer at the hearing issued a report re- 
commending that the petition be dismissed. Petitioner filed excep- 
tions to the presiding officer’s report. Pending at the time in the 
United States District Court was an appeal from a decision in the 
similar case of In the Matter of Mutual Orange Distributors, 1 A. D. 
207 (1942). The district court remanded that decision for findings 
of fact on some issues and by stipulation the matter was held in abey- 
ance during the war years and was finally dismissed as the result of 
a stipulation. Disposition of this proceeding was held up awaiting 
outcome of the Mutual Orange Distributors case. 

Examination of the record indicates that petitioner’s grievances 
are quite old and no doubt moot by now and that no useful purpose 
would be served by any formal decision now on the facts as of 1942. 
For this reason the petition is dismissed. Parties to any of these 
proceedings have the right under the rules of practice to file a petition 
for reconsideration and attention is called to this procedure in the 
event that there is disagreement with the action taken by this order. 





(A. D. 1694) 


In re Lereia-Pratr Propuce Distrireutors, Inc. AMA Doc. No. 
53-13. Decided February 6, 1948. 


Dismissal—Consent of Parties—Purpose of Prorate or Allotments Under Order 
No. 53 


Where petitioner, a handler of lemons, subject to Order No. 58 regulating the 
handling of lemons grown in the State of Arizona, complainant in its peti- 
tion filed on December 2, 1947 that it has lemons to ship in excess of the 
prorate available to it and that its lemons must be marketed before January 
1, 1948, to be salable, and that, accordingly, the obligation upon petitiorier 
imposed by the order is not in accordance with law and petitioner should be 
exempted therefrom for the period ending January 1, 1948, it is held that 
petitioner’s contention is untenable since the general purpose of the prorate 
or allotments under the order is to limit the total quantity of the lemons ship- 
ped; however, since petitioner filed a “Consent to Dismissal’, the petition 
is hereby dismissed.* 


Cunningham, Carson, Messinger & Carson, of Phoenix, Arizona, for petitioner. 
Mr. Harry Platnik for Fruit and Vegetable Branch, Production and Market- 
ing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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ORDER OF DISMISSAL 


On December 2, 1947, petitioner filed a petition under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as amended 
and as reenacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S. C. 601 et seg.). The petition states, in sub- 
stance, that petitioner is a handler of lemons grown in Arizona with its 
packing house and office in Phoenix, Arizona; that it has lemons to 
ship that are in excess of the prorate available to it under Order No. 
53 issued under the act; that its lemons must be marketed before 
January 1, 1948, to be salable; and that, accordingly, the obligation 
upon petitioner imposed by the order is not in accordance with law and 
petitioner should be exempted therefrom for the period ending 
January 1, 1948. 

On December 30, 1947, the Production and Marketing Administra- 
tion filed an application to dismiss the petition pursuant to section 
900.52 (c) of the applicable rules of practice (7 CFR and Supps., 
900.50 et seg., 11 F. R. 7737; 12 F. R. 1162). The application to dis- 
miss recites a number of reasons in support of its general claim that 
the petition fails to set forth any facts which would entitle petitioner 
to relief. Perhaps the principal deficiency pointed out is that peti- 
tioner’s grievance seems to be that it cannot get a prorate for all the 
lemons it has to ship when the general purpose of the prorate or allot- 
ments under the order is to limit the total quantity of the lemons 
shipped. 

On January 26, 1948, petitioner filed a “Consent to Dismissal” stat- 
ing that its petition for exemption was for the period ending January 
1, 1948, which is past, that amendments to the order will apparently 
be made and that petitioner’s difficulties may be avoided under the 
amendments, and that petitioner has no lemons to ship until the fall 
of 1948. 

Accordingly, the petition is dismissed. 


(A. D. 1695) 


in ve Beatrick Foops Company et al. AMA Doc. No. 3-5. Decided 
February 10, 1948. 


Validity of Amendment to Order No. 3—Sufficiency of Evidence Supporting 
Amendment—Findings of Fact 4 and 5—Decision as to Month of Price 
Differential Operation—Discretion of Secretary 


Where petitioners, handlers under Order No. 3, as amended, regulating the 
handling of milk in the St. Louis, Missouri, marketing area, alleged in 
their petition numerous objections as to the validity of Order No. 3 and 
the amendment thereto effective September 1, 1947, and in their exceptions 
to the presiding officer’s report recommending a dismissal .of the petitions 
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abandoned all their contentions and raised only the question as to whether 
there is sufficient evidence to justify the inclusion in the amendment of the 
month of December in the so-called short production period which had 
previously consisted of the months of July to November, inclusive, it is held: 
(1) that the evidence in the hearing record pointed out by Findings of Fact 
4 and 5 supports the inclusion of the month of December in the short pro- 
duction period; (2) that there is no legal requirement that the Secretary, 
in establishing a method of fixing prices, should exclude from the short pro- 
duction months the month in which the upswing in production begins; and 
(3) that the decision as to the month in which the price differential should 
be operative is a matter of discretion when there is evidence in the record 


to support the action taken.* 


Secretary Not Bound By Historical Conceptions of Short Production Period— 
Powers of Secretary to Remake Customs of Handlers 


Petitioners’ contention that, historically, December has not been considered a 
short production month in establishing a method of fixing prices, cannot be 
considered as the Secretary is not bound by the historical conception of 
what constitutes the short production period as Congress conferred wide 
powers on the Secretary enabling him to remake customs of handlers for 
the purpose of effectuating the declared policy of the Marketing Agreement 


Act.* 


Power of Secretary to Include Provision in Order Placing December in Short 
Production Period 


Petitioners’ contention that the inclusion of the provision in the order placing 
December in the short production period will adversely affect the provisions 
heretofore embodied in the order seeking to level out production throughout 
the year is untenable even if petitioners’ predictions should come through 
as the relative importance of the two provisions in reaching the objectives 
prescribed by the act and sought by the order is a matter left to the determina- 
tion of the Secretary where the record contains evidence supporting his 


action.* 

Messrs. Karl P. Spencer and Wilburn A. Duncan, of St. Louis, Missouri, for peti- 
tioners. Mr. John M. Durbin for Dairy Branch, Production and Marketing 
Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 601 
et seq.). Petitioners are handlers under Order No. 3, as amended, 
regulating the handling of milk in the St. Louis, Missouri, marketing 
area. After a hearing on July 17 and 18, 1947, on proposed amend- 
ments to Order No. 3, the Acting Secretary of Agriculture issued his 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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decision and, on August 27, 1947, amended the order, the amendments 
to become effective September 1, 1947 (12 F. R. 5760,5833). On Sep- 
tember 4, 1947, sixteen handlers in the marketing area filed the petition 
now under consideration. 

It is alleged in the petition that the decision and order of the Acting 
Secretary of Agriculture are not in accordance with law because no 
intermediate report or recommendation by the Assistant Administrator 
of the Production and Marketing Administration to which handlers 
could file exceptions was made before the issuance of the decision and 
order of the Acting Secretary. It is also alleged that the findings of the 
Acting Secretary are neither supported by, nor in accordance with, 
the evidence adduced at the hearing on the proposed amendments. The 
findings attacked are that the order, as amended, would tend to effectu- 
ate the policy of the act, that parity prices were not reasonable and 
that prices as fixed by the order, as amended, met the requirements of 
the act, that an emergency existed which required action on the pro- 
posed amendments without allowing time for a recommended decision 
to which exceptions could be filed, that the price differentials for 
Class I and Class II milk should be revised, and that the month of 
December should be included in the “short production” period. 

The allegations of the petition were controverted in the answer of 
the Assistant Administrator of the Production and Marketing Admin- 
istration. At a prehearing conference held October 29, 1947, it was 
agreed by counsel for the parties that the record in this hearing should 
consist of the record of the hearing on the proposed amendments, a 
copy of the decision of the Acting Secretary of Agricultyre of August 
21, 1947, and a copy of the order issued by the Acting Secretary on 
August 27, 1947. In view of the issues raised by the petition, the pre- 
siding officer ruled that the taking of further oral evidence would not 
be permitted. The time for filing suggested findings, conclusions and 
order was fixed in accordance with agreement of the parties. Briefs 
were filed but no specific findings of fact were suggested. 

The presiding officer issued his report on December 29, 1947, rec- 
ommending that the petition be dismissed. Petitioners filed excep- 
tions to the report on January 20, 1948. The exceptions relate only 
to the question as to whether there is evidence or sufficient evidence 
to justify the inclusion of the month of December in the so-called 
short production period which had previously consisted of the months 
July to November, inclusive. Section 903.4 of the challenged amend- 
ments provides for higher prices to producers for the months July 
through December than for the other months of the year. Petitioners 
have abandoned all their grievances except the alleged invalidity of 
treating December as a short production month. 

780840—48——5 
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FINDINGS OF FACT 


1. The petitioners, all handlers subject to Order No. 3, are as 
follows: 
Beatrice Foods Company, a corporation, 120 South LaSalle Street, Chicago, 


Illinois. 
Fred Berlinger, doing business as Berlinger Dairy, 3414 Indiana Avenue, 


St. Louis, Missouri. 
Biermann Dairy Company, a corporation, 3240 Oregon Avenue, St. Louis, 


Missouri. 
Joseph B. Bruns, doing business at Clover Leaf Dairy, 2653 Iowa Avenue, St. 


Louis, Missouri. 
Geders Farm, Inc., Woodlawn and Manchester Roads, Kirkwood, Missouri. 


Golden Rod Dairy Company, a corporation, 4532 North Newstead Avenue, 


St. Louis, Missouri. 
Leo J. Horack, Joseph E. Horack, and Gertrude M. Horack, copartners doing 


business as Horack Dairy, 3112 North Jefferson Avenue, St. Louis, Missouri, 
Knackstedt Farm Dairy Company, a corporation, 7410 Eugene Avenue, St. 


Louis, Missouri. 
W. T. Corrigan, doing business as The Northland Dairy Company, 4520 Natural 


Bridge Avenue, St. Louis, Missouri. 
O. H. Freidman, L. G. Friedman and Herman Martin, co-partners doing busi- 


ness as Ozark Dairy Farm, Kimmswick, Missouri. 
Pevely Dairy Company, a coporation, 1001 South Grand Boulevard, St. Louis, 


Missouri. 
Quality Dairy Company, a corporation, 4630 West Florissant Avenue, St. Louis, 


Missouri. 
Raskas Dairy, Inc., 1313 North Newstead Avenue, St. Louis, Missouri. 
St. Louis Dairy Company, a corporation, 2001 Chestnut Street, St. Louis, 


Missouri. 
Valley Farm .Dairy Company,.a corporation, 3147 Iowa Avenue, St. Louis, 


Missouri. 
Martin J. Ameln, doing business as Valley Spring Dairy, 1331 Arsenal Street, 


St. Louis, Missouri. 


2. Prior to the amendment effective September 1, 1947, the order 
included the months of July to November, both inclusive, in the short 
production period. Differentials in prices to producers were provided 
by the order under which producers were entitled to receive, under 
normal] conditions, a higher price for their milk during the short pro- 
duction period than during the rest of the year. 

3. After a hearing as provided by law, it was decided by the Acting 
Secretary of Agriculture to amend the order by including the month 
of December in the short production period and increasing the price 
differentials for certain classes of milk. This was done by the amend- 
ments effective September 1, 1947. 

4. There was evidence at the hearing on the protested amendment 
that the period of short supply begins in the month of June and con- 
tinues through December, that the daily average production of pro- 
ducers and the total amount of milk delivered by producers generally 
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are lower in December than in July, admittedly a short-production 
month,’ although higher than in November, that the handlers pur- 
chase milk, as well as cream and skim milk, outside the regular St. 
Louis supply area in every month of year, that 1,777,720 pounds of 
such milk and large amounts of skim milk and cream were purchased 
in December 1946,? and that December’s local production of milk in 
December 1945 was 97.9 percent of Class I sales with the correspond- 
ing percentage for July 88.5, August 97.3, September 105.5, October 
105.8, and November 101.0. For 1946 the percentages local production 
bore to Class I sales were July 91.4, August 92.8, September 96.3, Octo- 
ber 103.7, November 104.9, and December 97.4.5 

5. The evidence at the amendment hearing also shows insufficient 
production in the supply area to meet the needs of the market during 
all periods of the year * and that conditions favoring the production 
of milk for the St. Louis market have deteriorated from the stand- 
point of alternative enterprises® and costs of producing ® milk, in- 
cluding the costs of meeting Grade A requirements of the City of St. 
Louis.’ 

6. The decision of the Acting Secretary of Agriculture was rendered 
on August 21, 1947, and the amendments to the order were issued on 
August 27, 1947. No recommended decision was rendered by the As- 
sistant Administrator of the Production and Marketing Administra- 
tion and, consequently, no time was allowed for the filing of exceptions 
to a recommended decision before the final order was issued. The Act- 
ing Secretary found that an emergency existed, making it impracti- 
cable, unnecessary, and contrary to the public interest to delay the 
effective date of the amendments. 


CONCLUSIONS 


In this proceeding, we are limited to the question as to whether the 
action of the Secretary complained of is “in accordance with law.” 
In view of the evidence in the hearing record pointed out by Findings 
of Fact 4 and 5, petitioners’ protest of lack of evidence for the in- 
clusion of December in the short production period must fail. There 
is no legal requirement that the Secretary, in establishing a method 
of fixing prices, should exclude from the short production months the 
month in which the upswing in production begins. The decision as 
to the month in which the price differential should be operative is a 


1H. R. Ex. 4, pp. 6, 7, 8, 9; H. R. 245-250. 
3 Ex. 4, p. 11. 

3 Ex. 4, p. 16; Ex. 6. 

‘Ex. 4; H. R. p. 215. 

°H. R. pp. 205 and 206, Ex. 3. 

6 Ex. 4, p. 70. 

TH. R. pp. 142, 162-170, 172-173, 188-189. 











120 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 74A.D. 


matter of discretion when there is evidence in the record to support 
the action taken. 

Petitioners have also argued that, historically, December has not 
been considered a short production month. The Secretary is not 
bound by the historical conceptions of what constitutes the short pro- 
duction period. Congress conferred wide powers on the Secretary 
so that he could remake customs of handlers so far as necessary to 
effectuate the declared policy of the Marketing Agreement Act. 
Queensboro Farm Products, Inc. v. Wickard, 187 F. (2d) 969 (C. C. A. 
2d, 1943). 

Petitioners further contend that the inclusion of the provision plac- 
ing December in the short production period will adversely affect the 
provisions heretofore embodied in the order seeking to level out pro- 
duction throughout the year. Even if petitioners’ predictions should 
come true, the relative importance of the two provisions in reaching 
the objectives prescribed by the act and sought by the order is a matter 
which must be left to the determination of the Secretary where the 
record contains evidence to support his action. 

We conclude that the petitioners have failed to show that the amend- 
ments to Order No. 3, effective September 1, 1947, are unlawful in any 


respect. 
ORDER 


For the reasons given above, the relief requested by the petition is 


denied and the petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail or 


in person. 


(A. D. 1696) 


In re Devine’s Dairy. AMA Doc. No. 41-24. Decided February 17, 
1948. 


Order No. 41—Classification of Milk—Effect of Handler’s Failure to Furnish 
Statement of Use of Skimmed Milk 


Since the order specifically provided in section 941.4 (c) effective July 1, 1940, 
that skimmed milk disposed of by a handler to another handler would be 
classified as Class I unless the selling and buying handlers furnished a 
statement, subject to verification by the market administrator, that the 
skimmed milk was used in some other classification, and no such statement 
was ever furnished by the petitioner, and it is not disputed that the skimmed 
milk sold by the petitioner to other handlers was disposed of by the buying 
handlers as Class I or fluid milk, during the period September 1, 1939, to 
February 28, 1942, the classification of this milk as Class I by the market 
administrator was valid as prescribed by the order, and, therefore, the 
relief requested by petitioner is denied and its petition is dismissed.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—EKd. 
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Order No. 41—Classification of Milk—Effect of Handler’s Failure to Furnish 
Statement of Use of Skimmed Milk—Milk Purchased or Received by a Han- 
dler From Another Handler 


Petitioner’s contention that it accounted fully for its milk when it accounted for 
its own use as cream during the months preceding July 1, 1940, and that it 
should not be held responsible for the purchasing handlers’ use of the skimmed 
milk in fluid whole milk is untenable since as seen from Finding of Fact 3, 
section 941.4 (a) of the order required the classification of all milk pur- 
chased or received by a handler from another handler, as well as milk re- 
ceived from producers, and section 941.4 (c) prescribed the classification in 
Class I of milk disposed of by a handler to another handler unless a state- 
ment was furnished to the market administrator showing a lower classi- 
fication, which statement was never furnished, and the term “milk” covers 
skimmed milk in addition to fluid whole milk.* 


Order No. 41—Classification of Milk—Skimmed Milk Disposed of as Fluid 
Whole Milk as Falling Within Class I Classification 


Since the skimmed milk in question was disposed of in the form of fluid whole 
milk, handlers should pay producers on the basis of Class I classification and 
pricing as section 941.4 (b) (2) of the order provides that Class II milk shall 
be “all milk, except skimmed milk * * *” and this indicates that the term 
“milk”, unless qualified, includes skimmed milk, and moreover, as pointed 
out in Finding of Fact 2, it has not been shown by petitioner that the skimmed 
milk involved was devoid of butterfat.* 


~ 


Court Decision Distinguished 
Barron Cooperative Creamery v. Wickard, 140 F. (2d) 485 (1944), 3 A. D. 692. 


Mr. Thomas B. Gilmore and Mr. Fred C. Nonnamtker, Jr., of Chicago, Illinois, 
for petitioner. Mr. James A. Doyle and Mr. Julius C. Krause, for Dairy 
Branch, Production and Marketing Administration. Mr. Earl J. Smith, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial O ficer 
PRELIMINARY STATEMENT 


This is a proceeding under Section 8c (15) (A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 1940 
ed. 601 e¢ seq.), instituted by a petition filed on November 20, 1944, 
by the petitioner, Devine’s Dairy. The petitioner is a handler of milk 
subject to Order No. 41, regulating the handling of milk in the Chicago, 
Illinois, marketing area. The question presented involves the legality 
of the action of the market administrator in classifying and pricing 
quantities of skimmed milk sold by the petitioner to other handlers who 
disposed of it in the form of fluid milk during the period September 
1, 1939, to February 28, 1942. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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A hearing was held on May 18, 1945, before Earl J. Smith, Presiding 
Officer. At the hearing the petitioner introduced an exhibit showing 
the pounds of skimmed milk sold to each handler during each delivery 
period and the net charge to petitioner based upon the classification of 
such milk. Forms of reports required during the period of time 
involved and forms of certification of receipts and utilities for use in 
connection with sales of milk and milk products to other handlers also 
were introduced. Herbert H. Erdmann, acting market administrator, 
testified in support of the action taken in classifying and pricing the 
milk received by petitioner from producers and sold to other handlers 
and disposed of by them in the form of fluid milk. There is no dispute 
as tothe essential facts, and these appear under the heading “Findings 
of Fact.” 

The presiding officer issued a report proposing that the relief re- 
quested be granted. Exceptions to the report were filed by the Produc- 
tion and Marketing Administration. Petitioner was given the oppor- 
tunity to file a reply to these exceptions and did so. 





FINDINGS OF FACT 


1. Petitioner, Devine’s Dairy, is a corporation organized and existing 
under the laws of the State of Illinois and at all times since September 
1, 1939, it has been a handler as defined in Order No. 41, regulating 
the handling of milk in the Chicago, Illinois, marketing area, and 
subject to the provisions of said order and said order, as amended. 

2. In the operation of its business the’ petitioner purchased milk 
from producers which it used to produce cream for disposition and 
consumption as cream. It sold and disposed of quantities of the 
skimmed milk resulting from the separation process to the following 
handlers: Lake Shore Dairy, Silver Cup Milk Company, West Brook 
Farms Dairy, Inc., Humboldt Dairy Products, Superior Milk Prod- 
ucts, Forest Glen Dairy Company, Philip F. Demarais Dairy, and 
Theodore Renz & Sons. The buying handlers utilized this skimmed 
milk in the form of fluid milk. There is no evidence of the butterfat 
content of what is referred to as “skimmed milk.” The period of time 
involved extends from September 1, 1939, to February 28, 1942. 

3. Effective September 1, 1939, Order No. 41 provided in section 
941.4 as follows: 

“(a) Basis oF CLASSIFICATION. All milk purchased or received by a handler 
from producers, associations of producers, and other handlers, including milk 
produced by him, if any, shall be classified by the market administrator in the 


classes set forth in paragraph (b) of this section. 
“(b) CrAsses or UTIizatIon. The classes of utilization of milk shall be as 


follows: 
“*(1) Class I milk shall be all milk disposed of in the form of fluid milk, and all 
milk not accounted for as Class II milk or Class III milk. 
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“(2) Class II milk shall be all milk, except skimmed milk, disposed of in the 
form of flavored milk and flavored milk drinks, all milk used to produce cottage 
cheese, and all milk used to produce cream which is disposed of in the form of 
cream (for consumption as cream), ice cream, and ice cream mix. 

“(3) Class III milk shall be all milk used to produce a milk product other than 
one of those specified in Class II, and all milk accounted for as actual plant 


shrinkage, but not to exceed 2 percent of the total receipts of milk from 


producers. 

““(¢) INTERHANDLER AND NONHANDLER SALES. Milk disposed of by a handler 
to another handler, and milk disposed of by a handler to a person who is not a 
handler but who distributes milk or manufactures milk products shall be classified 
as Class I milk: Provided, That if the selling handler on or before the 7th day 
after the end of the delivery period furnishes to the market administrator a 
statement which is signed by the buyer and seller that such milk was disposed 
of as Class II milk or Class III milk, such milk shall be classified accordingly, 
subject to verification by the market administrator.” 

As amended, effective July 1, 1940, section 941.4 (c) provided as 
follows: 

“(c) RESPONSIBILITY OF HANDLERS IN ESTABLISHING THE CLASSIFICATION OF 
MILk. In establishing the classification of milk as required in paragraph (b) of 
this section, the responsibilities of handlers in establishing the classification of 
milk received by them shall be as follows: 

“(1) In establishing the classification of any milk received by a handler from 
producers, the burden rests upon the handler who receives the milk from pro- 
ducers to account for the milk and to prove to the market administrator that such 


milk should not be classified as Class I milk. 
“(2) With respect to milk, or skimmed milk, disposed of to another handler, 


the burden rests upon the handler who purchased the milk from producers to 
account for the milk, or skimmed milk, and to prove to the market administrator 
that such milk, or skimmed milk, should not be classified as Class I milk: Pro- 
vided, That if verification by the market administrator discloses a higher utiliza- 
tion than that reported pursuant to Sec. 941.3 (a) (1) for milk purchased by a 
handler from a cooperative association, the market administrator shall notify 
the purchasing handler and such handler shall pay to such cooperative associar 
tion, within 5 days after notification by the market administrator, the difference in 
value of such milk as verified by the market administrator and as reported by 
such handler pursuant to See. 941.3 (a) (1).” 

4, In its reports of receipts and utilization of milk to the market 
administrator, the petitioner accounted for the milk used to produce 
cream as having been utilized in Class II. It did not report the sales 
of the skimmed milk, nor did the reports to the market administrator 
of any of the purchasing handlers disclose purchases of the skimmed 
milk. The sale and utilization of the skimmed milk in the form of 
fluid milk was determined by audits of the books and records of the 
petitioner and of the purchasing handlers. The form employed for 
reporting receipts and utilization of milk during the first two months 
Order No. 41 was in effect contained a schedule entitled “Sales of Milk 
or Milk Products to Other Handlers.” In that schedule the reporting 
handler gave the name and address of the purchasing handler and the 
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pounds of milk in Class I, Class II, and Class III. The form em- 
ployed for reporting the handler’s receipts and utilization of milk 
from November 1, 1939, to July 1, 1940, contained a similar schedule 
in which the reporting handler gave the name and address of the 
purchasing handler, the name of the product, the pounds of the prod- 
uct, and the pounds of milk equivalent disposed of in Class I, Class II, 
and Class III. The forms of report in use thereafter contained a 
schedule for the entry of sales of milk or milk products to other 
handlers. In this schedule, the handler reported the name of the 
handler, the name of the product sold, its butterfat content, the pounds 
of milk, the pounds of butterfat in Class I milk, and the pounds of 
butterfat in Class IT, Class ITI, and Class IV products so disposed of. 
In the forms of reports of receipts and utilization used during the 
time involved in this proceeding the names of milk products are not 
printed. 

5. No written statement signed by the selling handler and by the 
purchasing handlers certifying that the milk in dispute was disposed 
of by petitioner as Class II or Class III milk was furnished to the 
market administrator at any time by petitioner in accordance with 
Section 941.4 of Order No. 41. The forms employed for certification 
of the receipt and use of milk and milk products sold to other handlers 
referred to whole milk, cream, plain condensed milk, ice cream mix, 
and “other.” 

6. The market administrator classified the skimmed milk sold to 
other handlers and disposed of in the form of fluid milk as Class I 
milk and priced it in accordance with the provisions of Order No. 41, 
as originally issued and as amended. Since the milk equivalent of 
the butterfat in cream derived from the separation process had been 
reported and classified as Class II milk, his action resulted in the 
classification of a quantity of milk in excess of the quantity reported 
as having been received from producers. To reconcile the quantity of 
milk classified with receipts the market administrator allowed a credit 
for the difference in the lowest class, which was Class III under Order 
No. 41 and Class IV under Order No. 41, as amended, effective July 1, 
1940. The classification of the skimmed milk disposed of in the form 
of fluid milk by the purchasing handlers, as Class I milk, resulted in 
a net charge to the petitioner of $2,581.43 for the delivery periods 
September 1, 1939, to July 1, 1940, and a net charge of $4,076.47 for 
skimmed milk so disposed of from July 1, 1940, to February 28, 1942, 
or a total of $6,657.90. The market administrator notified petitioner 
of the adjustments resulting in these charges and withheld this sum 
from amounts due the petitioner from the producer-settlement fund. 
This action was taken commencing a few months after September 
1939. As is seen from the Preliminary Statement, the petition was 
filed November 20, 1944. 
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CONCLUSIONS 


The background of the problems involved was discussed in Jn re 
International Dairy Company et al. 3 A. D. 953 (1944), aff’d by the 
United States District Court for the Northern District of Illinois No- 
vember 1, 1946. Some of the handlers of milk under Order No. 41 
standardized milk downward, that is the fluid whole milk they dis- 
tributed was of a lower butterfat content than that of the milk as 
received from producers. One of the standardization methods used 
was the addition of skimmed milk to the fluid whole milk as received 
from producers. This was apparently what was done by the handlers 
to whom petitioner sold the skimmed milk involved in this proceeding. 

Of course the order specifically provided in section 941.4 (c) effective 
July 1, 1940, that skimmed milk disposed of to another handler would 
be classified as Class I unless the selling and buying handlers furnished 
a statement, subject to verification by the market administrator, that 
the skimmed milk was used in some other classification. No such 
statement was ever furnished to the market administrator by peti- 
tioner and of course it is not disputed that the skimmed milk was 
disposed. of by the buying handlers as Class I or fluid milk due to the 
standardization practice. There can be no question then that the 
classification of this milk as Class I was prescribed by the order and 
was valid. 

The months preceding July 1, 1940, pose a question not so easily 
answered. Asseen from Finding of Fact 3, section 941.4 (a) required 
the classification of all milk purchased or received by a handler from 
another handler, as well as milk received from producers. Section 
941.4 (c) prescribed the classification in Class I of milk disposed of by 
a handler to another handler unless a statement was furnished showing 
a lower classification. If the term “milk” covers skimmed milk in 
addition to fluid whole milk, the petitioner’s protests must fail. On 
the other hand, petitioner’s position is that it accounted fully for its 
milk when it accounted for its own use as cream and that it cannot be 
held responsible for the purchasing handlers’ use of the skimmed milk 
in fluid whole milk. 

Since the skimmed milk in question was disposed of in the form of 
fluid whole milk, handlers should pay producers on the basis of a Class I 
classification and pricing if the order is reasonably susceptible of such 
a construction. Section 941.4 (b) (2) in defining Class II milk says 
that this milk shall be “all milk, except skimmed milk * * *” 
This is some indication that the term “milk”, unless qualified, includes 
skimmed milk. As pointed out in Finding of Fact 2, moreover, it 


1In that proceeding, the four petitioning handlers protested only the rate at which the 
market administrator allowed credit for the computed excess of sales over receipts resulting 
from classification as Class I of skimmed milk used in standardizing fluid whole milk. 
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has not been shown by petitioner that the skimmed milk involved was 
devoid of butterfat. 

While the question is a perplexing one and while we have carefully 
studied the decision of the Circuit Court of Appeals in Barron Cooper- 
ative Creamery et al v. Wickard, 140 F. (2d) 485 (C. C. A. 7th, 1944), 
we have come to the conclusion that the Barron decision is not neces- 
sarily controlling. The Barron decision involved butter sold by the 
handler which was later used in the manufacture of ice cream. Butter 
is usually an end product of milk. Here we have milk, fluid skimmed 
milk, sold by a handler specializing in cream manufacture, and usually 
a pool creditor, to other fluid handlers in the marketing area engaging 
in the apparently well known practice of standardizing fluid milk. 
Petitioner waited a long time before filing its~petition, apparently 
until after the decision in the Barron case, supra. We conclude that 
the scale in this difficult situation is tipped slightly in favor of the 
construction beneficial to producers and that the petition should be 
dismissed. 

ORDER 


In view of the foregoing, the relief requested by the petitioner is 
denied, and the petition is dismissed. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. 1697) 


Inre Purasant Hutt Datry Company. AMA Doc. No. 32-1. Decided 
February 24, 1948. 


Dismissal of Complaint—Settlement of Controversy 


On complainant’s motion for a termination of this proceeding on the ground that 
a settlement of the controversy involved has been affected, the petition herein 
is dismissed. 


Mr. Frank M. Hogan, of Chicago, Illinois, for petitioner. Mr. Albert B. Parker 
for Dairy Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
On July 7, 1947, the Pleasant Hill Dairy Company of Fort Wayne, 
Indiana, filed a petition under Section 8¢ (15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 (7 


U.S. C. 1940 ed. 601 et seg.). Petitioner protested that the market 
administrator for Order No. 32, as amended, had demanded access 
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to certain of petitioner’s records, that these records were not necessary 
for vertification of petitioner’s reports under the order, and that, upon 
the refusal of petitioner to make these records available, the market 
administrator classified petitioner’s milk products as Class I. 

On August 5, 1947, an answer to the petition was filed by the Assis- 
tant Administrator, Production and Marketing Administration. In 
substance, the answer claimed that the records made available were 
not adequate and satisfactory proof of the classifications reported by 
petitioner. 

On February 16, 1948, a motion to dismiss the petition was filed on 
behalf of petitioner. The motion recites that, since the filing of the 
petition, all petitioner’s stock has been sold to Allen Dairy Products, 
Inc., a cooperative association, that petitioner’s officers have resigned 
and that new oflicers have been duly elected. The motion recites also 
that since the election of the new oflicers the market administrator has 
been permitted to examine such books and records of petitioner as the 
market administrator has found necessary and that a settlement of 
the entire controversy has been effected. 

In accordance with petitioner’s motion, the petition herein is dis- 
missed. 


(A. D. 1698) 


In re Marxer Acencies at Tue St. Louis Nationan Stockyarps, P&S 
Doc. No. 383. Decided February 10, 1948. 
Rates and Charges—Request for Modification of Term “Bulls” Granted—Effec- 
tive Date of Order—Application of Section 4 (c) of Administrative Pro- 
cedure Act 


Respondents’ request for a modification of the term “bulls” in its tariff granted, 
and, upon basis of facts in this proceeding, the order made effective in 
less than 30 days in accordance with section 4 (c) of the Administrative 
Procedure Act.* 

Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Messrs. W. R. Huitt, H. D. Wright, and S. P. Knowles, all of National 
Stock Yards, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 et seg.), in which reasonable rates 
and charges were prescribed for the respondents by orders dated Feb- 
ruary 28, 1933, November 5, 1936, and December 6, 1937. By a Sup- 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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plemental Order dated December 30, 1947, certain temporary rates 
and charges were authorized for the respondents for a period of one 
year from the effective date of that order. The order of December 30, 
1947, provides for the following definition in respondents’ tariff: 
“BULLS, are uncastrated male animals of the bovine species, weighed 
in drafts, wherein the average weight of the animals is 900 pounds, 
or more.” 

On January 16, 1948, a Supplemental Order was entered in P. & S. 
Docket No. 1246, entitled In re St. Louis National Stockyards, respond- 
ent, which established a new category in the stockyards company’s tar- 
iff for bulls which were defined as uncastrated male animals of the 
bovine species, weighing 800 pounds, and over. By reason of the differ- 
ence in the definition of the term “bulls” in the tariff of the stockyards 
company and in the tariff of the respondents herein, it appears that 
certain animals will be bulls under the tariff of the stockyards company 
but will be cattle under the tariff of the respondents. This discrep- 
ancy will cause confusion. 

On January 15, 1948, some of the respondents herein filed a peti- 
tion to modify the definition of bulls in their tariff to make the defi- 
nition agree with that in the tariff of the stockyards company. Notice 
of the petition was published in the Federal Register on January 24, 
1948 (13 F. R. 353), and no protests have been filed. The answer of 
the Production and Marketing Administration recommends that the 
modifications sought be granted. 

Accordingly, the respondents shall publish and file an amendment 
to their tariff, amending Section A (7) to read as follows: “BULLS, 
are uncastrated male animals of the bovine species, weighed in drafts, 
wherein the average weight of the animals is 800 pounds, or more.” 
The respondents were directed further to make such changes in their 
tariff as may be necessary in order to make references to bulls therein 
conform to the new definition. 

The respondents request, and the Production and Marketing Admin- 
stration recommends, that this order be made effective as quickly as 
possible. The amendment provided for herein is a minor amendment 
of a temporary nature which will expire upon the expiration of the 
order of December 30, 1947. No protests have been made to the 
amendment, the purpose of which is to avoid confusion at the St. 
Louis National Stockyards. It appears, therefore, that good cause 
exists for making this order effective in 10 days from the date hereof. 
Accordingly, this order shall become effective 10 days from the date 
hereof, and copies shall be served upon the respondents. 
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(A. D. 1699) 


In re Marxer AGENctEs AT OmMaua Union Srock Yarps. P&S Doc. 
No. 148. Decided February 24, 1948. 


Increase in Rates and Charges—Effective Date of Order—Application of Sec- 
tion 4 (c) of Administrative Procedure Act 


Respondents’ request for an increase in certain of its rates and charges granted 
for a period of one year with the requirement that respondents continue 
to file reports as provided for in the stipulation filed July 26, 1943, as 
modified, and, on the basis of the facts in this proceeding, the order made 
effective in less than 30 days in accordance with section 4 (c) of the Admin- 
istrative Procedure Act.* 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. B. W. Janike, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate preceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S. C. 181 e¢ seqg.), in which reasonable rates 
and charges were prescribed for the respondents by an order dated 
November 19, 1926. The rates and charges prescribed in that order 
have been modified from time to time and the respondents are now 
operating under a schedule of rates and charges prescribed by an 
order dated March 20, 1947, which rates and charges are scheduled 
to expire on April 20, 1948. 

On January 26, 1948, the respondents filed a petition requesting 
that their rates and charges be modified as set out in Exhibit “A” 
attached to their petition. 

On February 10, 1948, the attorney for the Production and Market- 
ing Administration filed an answer to respondents’ petition recom- 
mending that the respondents be granted the increases, such increases 
to remain in effect for a period of one year. It was further recom- 
mended that respondents continue to file the reports provided for in 
the stipulation of July 26, 1943, as modified. 

Notice of the petition for modification was published in the Federal 
Register on February 4, 1948 (13 F. R. 505), and no protests have 
been received. 

Accordingly, the respondents shall republish and file their entire 
tariff. The new tariff shall contain the present rates not changed by 
this order, and in addition thereto the following provisions, rates, 
and charges: 


*Reference to other points involved in this case will be found in Index-Digestgn this issue 
of Agriculture Decisions.—Ed. 
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(Administrative Procedure Act) 
DEFINITIONS 


(2) A DRAFT, is all those animals in one consignment weighed as a single 
sales or purchase classification. 


Secrion A—SELLING CHARGES 


Calves: Per head 
Consignments of one head and one head only___-------__----------- $0. 60 
Consignments of more than one head: 

First five head in each consignment_______------_---_--_____-_- 00 
Drext ton bond in cach consignment... ....... 2.2.5.5... . 45 
Each head over 15 in each consignment_-__-_.----_--__-----__-- . 30 

Cattle: 
nen WARREN ESEDNS DRIMINNN ONIN oo oe a ee 1.10 
Consignments of more than one head: 

Went 20 end in: caer “eopeteument. 8 | . 90 

Each head over 15 in each consignment___-------_-_---___-___- . 80 

a a Be ee et ee Se a 1. 50 
SEcTION B—SELLING CHARGES 

Hogs: 

Consignments of 1 head and 1 head only__------------. pit aa ato he Si . 55 
Consignments of more than 1 head: 
peret 20 ned in. each commignmoent......... os ke eck .3t 
meet 25 meen in ese conmenmont 5. ee a ee . 30 
Each head over 25 in each consignment__-_--..__-___-____-_- . 25 
SEcTION C—SELLING CHARGES 

Sheep or Goats: 
iomaiemmonts of 1 head and 2} head only.......................... . 0 
First 10 head in each 250 head in each consignment___--___--___---- . 30 
Next 15 head in each 250 head in each consignment______-________-__ oo 
Next 35 head in each 250 head in each consignment___-__-__-_--_-_~- . 20 
Next 60 head in each 250 head in each consignment__-___-___-_____-__ .10 
Next 130 head in each 250 head in each consignment_________________ . 06 


The charge on a rail consignment of sheep shall not exceed an amount equal to 
$24.00 x the number of double deck cars plus an amount equal to $17.00 x the 
number of single deck cars in the consignment. 


SECTION E—SELLING CHARGES 
Drarts: 

In the case of those consignments where more than three drafts are necessary 
or requested, 25¢ per draft in excess of three, maximum $3.00 on any one con- 
signment will be charged. 

PRORATING : 

In the case of those cars where prorating is necessary or requested, the follow- 
ing additional charges will apply: 30¢ for each such proration, minimum 60¢ 
and maximum $3.00 on any one car. When individual statements are requested, 
a charge of 5¢ extra for each statement. 

SUBSEQUENT REPORTS: 

A charge of 25¢ shall be made for subsequent reports necessary on subject, 
Bangs, and crippled animals. When subsequent accountings are made to the 
consignor on account of delayed sales a charge of 25¢ will be assessed for each 
additional account of sale rendered. 
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SECTION F—BuyYING CHARGES 


STOCKER AND FEEDER CATILE: 

For purchasing stocker and feeder cattle and/or calves, $21.00 per 36 foot car 
and $23.00 per 40 foot car. (Order for railroad car to determine rate.) When 
necessary to purchase and pick up a car from more than two agencies, 50¢ per 
additional agency over two, maximum additional charge $3.00. 

For purchasing stocker and feeder cattle and/or calves to be driven or hauled 
out, the rate shall be 85¢ per head on cattle, 45¢ per head on calves, with a maxi- 
mum charge of $21.00 and 22,000 pounds shall be considered as the maximum 
weight to be purchased at this maximum rate. 

When necessary to purchase and pick up an order from more than two agencies, 
50¢ per additional agency over two, maximum additional charge, $3.00. 

The minimum charge for any one purchase shall be $1.00. 

Siacier Wit wertet Wee on oa re nteacneseeaceeeavees $1.25 per head 
Maximum rates do not apply to bulls. 
CATTLE FOR IMMEDIATE SLAUGHTER: 

For purchasing cattle and/or calves for immediate slaughter $18.00 per car. 
When necessary to purchase and pick up a car consisting of more than two drafts, 
50 cents per additional draft over two, maximum additional charge, $3.00. 

For purchasing cattle and/or calves for immediate slaughter to be driven or 
hauled out, the rate shall be 75¢ per head on cattle and 45¢ per head on calves, 
with a maximum charge of $18.00 for each 22,000 pounds. When necessary to 
purchase and pick up an order consisting of more than two drafts, 50¢ per addi- 
tional draft over two, maximum additional charge, $3.00. 

Slaughter Bat. - sso eee esse cee Sed $1.25 per head. 
Maximum rates do not apply to bulls. 
The minimum charge on any one purchase shall be $1.00. 


SEcTION G—BuYING CHARGES 


Hogs: The rates for buying hogs shall be the same as for selling hogs (exclud- 
ing Section E). 
SEcTION H—BuyINe CHARGES 


Sheep: The rates for buying sheep shall be the same as for selling sheep (exclud- 
ing Section E) except as follows: 
The maximum charge for buying sheep for immediate slaughter shall be: 


i Cs Fi a ne ka ce get es sac ceece cease eeaca ae 
NO CON apc enaiinnae ania Scrape a 
Hach 250 head (other than ratl)............-.6....... 23. 00 


SecTion I—BvuyYING CHARGES 


OTHER CHARGES: 

When livestock is purchased for immediate slaughter for outside packers by 
their own buyers, market agencies merely clearing such transactions, 50% of 
the regular buying commission shall be charged with a maximum of $7.50 per 
ear. For livestock driven or hauled out the maximum charge shall be $7.50 for 
each 22,000 Ibs. 

When a commission firm renders service to any purchaser of livestock by pay- 
ing for and/or rendering service relative to tuberculosis or abortion tests, such 
service shall be deemed the same as a purchase of livestock and shall be charged 
for at the regular buying rates. When a purchaser requests only the necessary 
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service prior to shipping or trucking out to be performed by the commission 
firm, a charge of 25% of the regular buying rate shall be made. 

For delivery of cattle and/or calves for branding, dehorning, castrating, vac- 

cinating, spraying, dipping, etc., the charge shall be (5) cents per head with a 
minimum charge of $1.00 for any one lot. (This is an additional charge to those 
in the paragraph immediately above.) 
The foregoing rates and charges shall remain in effect for a period of 
one year from the effective date hereof unless hereafter extended or 
modified by subsequent order. The respondents shall continue to file 
reports as provided for by the stipulation filed on July 26, 1943, as 
modified. 

The respondents request that the rates provided for herein be made 
effective at the earliest possible date. It appears that the rates and 
charges petitioned for by respondents are at substantially the same 
level as the rates and charges which have been in effect at other com- 
petitive markets for several months. The petition of respondents 
shows that although the receipts of livestock at the Omaha market 
for the year 1947 were higher than for the year 1942, the net returns 
to the respondents were considerably less. The costs of operation for 
the respondents are continuing to increase and the prospect is that 
receipts of livestock at the Omaha market will decline for the year 
1948. In view of the foregoing fact, it appears that good cause exists 
for making the rates and charges authorized herein effective without 
further delay. 

Therefore, the rates and charges authorized herein shall become 
effective March 1, 1948. Copies hereof shall be served upon the 


respondents. 





(A. D. 1700) 


In re Stoux Crty Stock Yarps Company. P&S Doc. No. 425. De- 
cided February 24, 1948. 


Continuation of Temporary Rates and Charges 


The temporary rates and charges prescribed by the order of March 19, 1947, are 
hereby continued in effect until March 24, 1950, subject to the conditions set 
forth in the order of July 3, 1946, with reference to the filing of quarterly 
reports and reduction of rates upon the basis of information contained in 
such reports. 

Ur. Elmer J. Scott for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Ashley Sellers, of McFarland & Sellers, Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 e¢ seg.), in which reasonable rates 
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were prescribed for the respondent by an order dated December 13, 
1934. Supplemental orders have been entered from time to time, and 
by order dated March 19, 1947, respondent was authorized to publish 
and file a tariff providing for temporary rates and charges which are 
due to expire on March 24, 1948. 

By petition filed on January 26, 1948, the respondent seeks to have 
the temporary rates and charges provided for in said order of March 
19, 1947, continued in effect until March 24, 1950, unless otherwise ex- 
tended or modified. The answer of the Production and Marketing 
Administration recommends that the respondent’s petition be granted 
in view of the increased costs of operation generally and the prospect 
of declining receipts at the respondent’s stockyard. 

Notice of the petition was published in the Federal Register on 
February 4, 1948 (13 F. R. 506) and no protests have been received. 

Accordingly, the rates and charges provided for in said order of 
March 19, 1947, are continued in effect until March 24, 1950, unless 
otherwise extended or modified. The conditions set forth in the order 
of July 3, 1946, with reference to the filing of quarterly reports and 
reduction of rates upon the basis of information contained in said re- 
ports, shall continue to be in effect. 

This order shall become effective 30 days after service upon the 
respondent and a copy hereof shall be served upon the respondent by 


registered mail or in person. 


(A. D. 1701) 


In re Nationau Live Srock Commission Company. P&S Doc. No. 
1780. Decided February 25, 1948. 


Cease and Desist—Violation of Act 


After respondent, a corporate market agency, admitted the factual allegations 
of complaint but denied that the facts constituted violations or that it wil- 
fully and intentionally violated the act and alleged that a majority stock- 
holders of respondent, no longer connected with it, was responsible for the 
acts complained of, respondent is ordered to cease and desist from (1) 
engaging in or using any unfair, unjustly discriminatory, and deceptive prac- 
tices or devices in connection with livestock received for sale on a Commis- 
sion basis, (2) failing to render just and reasonable stockyard services in 
connection with livestock received for sale on a commission basis, (3) 
trading in any manner in livestock received for sale on a commission basis, 
(4) failing to account fully and correctly in connection with all livestock 
handled on a commission basis, (5) making or causing to be made false 
entries In its accounts, records, or memoranda, (6) failing to keep such 
accounts, records, and memoranda as will fully and correctly disclose all 
transactions involved in its business, and respondent is further ordered to 
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keep such accounts, records, and memoranda as will fully and correctly 
disclose all transactions involved in its business, including the rendition of 
accountings to its patrons, which will show the true name of the purchasers 
of consigned livestock.* ‘ 

Messrs. John B. Poinderter and Elmer J. Scott for Livestock Branch, Production 
and Marketing Administration. Mr. Josiah Whitnel, of Whitnel, Listeman 
¢ Walker, East St. Louis, Illinois, for respondent. Mr. John J. Curry, 


Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 





DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), instituted by a complaint 
filed by the Director of the Livestock Branch, Production and Market- 
ing Administration, against the National Live Stock Commission 
Company, a corporation, registered under the act as a market agency 
at the St. Louis National Stock Yards, National Stock Yards, Illinois. 
In the complaint it is charged that the respondent violated the act 
and the regulations issued thereunder by engaging in and using unfair, 
unjustly discriminatory and deceptive practices or devices in con- 
nection with livestock received for sale on a commission basis, failing 
to render reasonable stockyards services in connection therewith, and 
failing to account fully and correctly to its consignors regarding the 
sale of such livestock. Respondent admitted all the factual allega- 
tions of the complaint, but denied that the facts thus admitted estab- 
lished in violations charged or that it wilfully or intentionally violated 
the act. Respondent also denied that it intentionally and knowingly 
failed to account fully and correctly to its consignors. Respondent 
also pleaded, as an affirmative defense, certain matters in extenuation 
of the violations charged, averring, among other things, that the officers 
and stockholders of the corporation who were responsible therefor 
were no longer connected with the corporation. Neither party re- 
quested a hearing on the matter or filed suggested findings or 
conclusions. 

The examiner issued his report on January 16, 1948, proposing 
findings and conclusions that respondent violated the act and the 
regulations as charged in the complaint but did not recommend a 
suspension of respondent’s registration due to a change in the owner- 
ship of the respondent company after the violations involved had 
taken place. Neither party filed exceptions to the examiner’s report. 
We do not find it necessary to disagree with the examiner’s report and 
this decision and order are the same as proposed by the examiner. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. ’ 
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FINDINGS OF FACT 


1. The respondent, National Live Stock Commission Company, is 
a corporation and at all times material herein was registered under the 
act as a market agency engaged in the business of buying and selling 
livestock on commission at the St. Louis National Stock Yards, Na- 
tional Stock Yards, Illinois, which stockyards have been found by the 
Secretary of Agriculture to be a stockyard within the meaning of that 
term as it is defined in the act (9 CFR 204.1). 

2. (a) On or about July 10, 1945, the respondent received 10 head 
of cattle from M. H. Sudsbury, Madison, Missouri, to be sold on a 
commission basis, and respondent purportedly sold one cow out of 
said consignment to Hugh C. Hobbs, a registered dealer, at a price of 
$12 per cwt., and on the same day purportedly repurchased the cow 
together with 18 other cattle which respondent had purportedly sold 
to Hobbs earlier that same day at an increase in cost to the buyer to 
fill an order and assessed a commission charge for buying services for 
the purported purchase of said cow. 

(b) In similar transactions, the respondent received livestock from 
the following named corsignors for sale on a commission basis and 
purportedly sold livestock out of said consignments to Hugh C. Hobbs, 
a registered dealer, at stated prices per hundredweight, and on the 
same day purportedly repurchased the livestock from Hobbs at an 
increase in cost to the buyer to fill orders for customers and assessed 
commission charges for buying services in such transactions as follows: 




















Date Name of consignor Number of cattle | Weight | Price 
July 10, 1945..| T. 8. Bowlware, Madison, Mo-_--.........-.------- 2 £ ea tie eectiee aes 1,960 | $12.25 
ee cccaad xtbatabeaaaie 710 11. 50 
Pec ucaes Archie Grose, Simmons, Mo----...-.-.------------ , | SEAS See 1, 280 12. 50 
Ridin ania W. A. Colburn, Louisville, Il__..........-.--.---- i lis cackan denen 670 13. 00 
Ra easteal ne san 790 11. 50 
cs cean Ray Resor, Olney, Ill__..-..--- cewaQienadensun tues ica ntesnae sabcaiad 570 13. 50 
Leo Sanders, Madison, Mo._...-.........--------- Dacodiecansanadin 1, 000 13. 00 
| ae W. M. Matthews, Plate, Mo_...........-.-------- Dimi tis ancetbecnces 480 12. 50 
Dnsneas Albert Wycoff, St. James, Mo.........-...-------- a teem 1, 900 13. 00 
a John Wright, Strawberry, Ark -.........-.-.-.--- hobo natok 1, 040 11. 00 
| =a i Pg eee O idcnevdéenneatn 3, 380 11.75 
Do...-...| EB. O.. Hunt, Heber Springs, Ark.................. Se stnabwideade 660 13. 25 
July 11, 1945..| Geo. Brown, Vandalia, Ill_....-.........----.----- ei idkaocaciunbdanienl 760 13. 50 
Bt Sn eaewabe 610 14. 00 
Tc. ced Jim Mott, Salesbury, Mo--........-..-..----- ee > | eee 2, 600 12. 50 
Wis a nalecaih ie cuaneiea 2, 600 13. 00 
Si ccwina Ghee, eine, Tie Pie, AG. oo icc icec wee vcenucan iin <andcceitan await 1, 050 13. 50 
Din conde Lee Rhoten, Conway, Mo...............-..------- Be iiwascswences 1, 390 13. 00 
Wisc waas CTE ey MIs BO onc cocncccccceccncase- De i cctgegncaan 5 1,470 10. 50 
po ee Jerome Kabat, Ashley, Ill__-..- si dma 4a ohana BP ctmivcnwnnnes 1, 480 12. 50 
Wiscewane W. M. Wilkinson, Conway, Mo.-.....-..--------- Be iciciacuncinanawinns 730 13. 25 
EE ns chs artis caagtoled 560 14. 00 
| ee Jee Bryemt, Moberly, Me......<<c<ccccccnscccccee Ss ecedemne abe 690 11. 00 
ih cones Chester Ping, Auburn, IIl__........-- samctgtindiaaa |) as 910 12. 50 
De. Jim Bryant, Huntsville, Mo...........-.-.-.----- Eons 1,430} 11.50 
Si ccccneneasnn 1, 330 11. 00 
BP cccewmedien 450 13. 50 
es cee John T. Fenstemaker, Divernon, Ill__..-....-.-.-- Dc deusacasasie 470 10. 50 
July 12, 1945..| Baker Bros., Madison, Mo............--.-.-------- didsnaunied 2, 720 11. 530 
ee. noc: Lane & Barker, Auburn, Ill_...............------- ON sas 08s 4,790} 13.00 
ok aati Charles Lee, West Salem, Ill_..........-...----.-- F ikicusincendad 840 13. 00 
oss Lee Hayes, West Salem, flll.............- es VES case 710 | 13.00 
) eae Albert Wycoff, St. James, Mo_.......-.-..--.----- Be accce cede eat 2, 030 11. 50 
DRncceen Bob Petri, Anabil, Mo_.......-..-- a ed De Gctsscceeuies 690 13. 00 


Ls ea Norman Cornstuble, Mt. Vernon, IIl_...........-.- Piicsavavceawade 1, 020 12. 28 
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| 

Date Name of consignor Number of cattle | Weight | Price 

Aug. 6, 1945..| Honssinger & Sons, Richland, Mo-__...-...-..---.- = "© 
13. 

Aug. 7, 1945..| Harry Tydings, Clifton Hill, Mo__.---.-- sleaiinabaiel 720 13. 00 
ON eee 13. 00 
WO icices Geo. L. Davenport, Loquey, Mo--.-..-.-..-------- 1, 620 oz 
De... .65- Bill Roberts, Bolivar, Mo-------- cmnankdeh ubkienee 670 13. 50 
Aug. 9, 1945..| Buddy Graves, Cleveland, Miss---........---..-- 970 13. 50 
2, 590 13. 00 
570 12. 00 
Aug. 8, 1945..| L. R. Hall, Williamstown, Mo_--.._.-.---..------- 650 14. 00 
630 12. 50 
Aug. 9, 1945..| Wesley Brown, Pocohontas, Ark.............-- ee 490 14. 00 
Th caves Tom Pickles, Smithville, Ark--__-- re aepber meaner 720 13. 50 
410 13. 00 
WR nee G. W. Helms, Smithville, Ark--.-....-.-.-...--.- 450 12. 50 
ee FO ee a ene 490 15. 50 
| ee a re eae 570 14. 50 
490 13. 50 





SNS C. E. Chapman, Sullivan, Mo...........-...-.-.. 


3. On or about December 12, 1944, the respondent received 20 head 
of livestock from J. Marion Burton, Clifton Hill, Missouri, 1 steer from 
Jim Lyles, Morrisonville, Illinois, and 3 steers from George I. Davis, 
Buffalo, Missouri, to be sold on a commission basis, and respondent 
permitted W. H. Young, its president, to purchase said 24 head of 
livestock for his own account, and in the account of sale issued to the 
consignors, reported that said livestock had been sold to “George 
Parker” or “Parker.” Thereafter, the 24 head of livestock were 
shipped to Walter M. Dunlap, a registrant at the Lancaster, Penn- 
sylvania, market, who sold the livestock on a commission basis for the 
account of W. H. Young and remitted the net proceeds received from 
such sale to Mr. Young. 

4. (a) Onor about January 2, 1945, the respondent received 43 head 
of livestock from William Wilkerson, Conway, Missouri, to be sold on a 
commission basis, and respondent permitted W. H. Young, its presi- 
dent, to purchase 1 steer out of said consignment for his own account, 
and in the account of sale issued to the consignor reported that the 
steer had been sold to “Hobbs.” Thereafter, the steer was consigned by 
W. H. Young to Walter M. Dunlap, Lancaster, Pennsylvania, for sale 
on a commission basis, and Mr. Young received the net proceeds from 
such sale. 

_ (b) On or about January 3, 1945, the respondent received 66 steers 

from O. H. Acom, Wardell, Missouri, to be sold on a commission basis, 
and respondent permitted W. H. Young, its president, to purchase 9 
steers out of said consignment for his own account, and in the account 
of sale issued to the consignor reported that the steers had been sold to 
“Hobbs.” Thereafter, the steers were consigned by W. H. Young to 
Walter M. Dunlap, Lancaster, Pennsylvania, for sale on a commission 
basis, and Mr. Young received the net proceeds therefrom. 

(c) On or about January 4, 1945, the respondent received 10 head of 


livestock from Floyd Wilson, Wayland, Missouri, and 14 steers from 
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O. H. Acom, Wardell, Missouri, to be sold on a commission basis, and 
respondent permitted W. H. Young, its president, to purchase 8 steers 
out of the consignment from Wilson and 4 steers out of the consignment 
from Acom for his own account, and in the account of sale issued to 
the consignors reported that the steers had been sold to “Hobbs.” 
Thereafter, the steers were consigned by W. H. Young to Walter M. 
Dunlap, Lancaster, Pennsylvania, for sale on a commission basis, and 
Mr. Young received the net proceeds therefrom. 

5. (a) On or about August 31, 1945, the respondent received 111 
head of livestock from P. H. Hubbard, Texarkana, Texas, to be sold 
on a commission basis, and respondent permitted W. H. Young, its 
president, to purchase 19 cows out of said consignment, together with 
one W. J. Egan, and on the account of sale issued to the consignor 
reported that the said 19 cows were sold to Egan. Upon the resale of 
said cows W. H. Young and W. J. Egan shared equally in the loss 
incurred in such transaction. 

(b) In similar transactions during the year 1945 the respondent 
received livestock from named consignors to be sold on a commission 
basis and respondent permitted W. H. Young, its president, to purchase 
livestock out of said consignment with W. J. Egan, and on the account 
of sales issued to the consignors reported that the said livestock was 
sold to “Egan”, W. H. Young sharing equally with Egan in the loss 
incurred in such transactions, as follows: 





Date } Name of consignor Number of cattle | Weight | Price 
| | 
Aug. 31, 1945_| Newt Campbell, Imbodin, Ark af 2 Oz <a 980 $7. 50 
eee e Roy Fike, Competition, Mo auf 1. ; 820 6.75 
a E. C. Hunt, Heber Springs, Ark 11C. 670 7. 25 
110. 700} 6.25 
| E. M. Talley, West Plains, Mo 110. 800 7.00 
1C. 820 6. 25 
1 1C 700 6. 00 
Me das 8, E. Kennedy, Bradford, Ark ..| 2C 1, 520 6.10 
11C. 700 6.00 


\ 


- 


6. On or about September 11, 1945, the respondent received 66 head 
of steers from Albert Wycoff, St. James, Missouri, for sale on a com- 
mission basis, and sold said 66 head of steers to Lee VanHorn of Jeffer- 
son City, Missouri, and W. H. Young, respondent’s president, the said 
VanHorn and W. H. Young, sharing equally in the profit received 
from the sale of said 66 steers. On the account of sale issued to Mr. 
Wycoff, respondent reported that the 66 steers were sold to Lee 
VanHorn. 

7. On or about October 10, 1945, the respondent received 11 head of 
livestock from F. H. Elliott, Elsbury, Missouri, for sale on a com- 
mission basis and respondent permitted W. H. Young, its president, to 
purchase one steer out of said consignment for his own account, and 
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on the account of sale issued to the consignor reported that said steer 
had been sold to Clyde Gass. 

8. On or about November 14, 1945, the respondent received 57 head 
of livestock from J. M. Burton, Clifton Hill, Missouri, and 27 steers 
from James Black, Richland, Missouri, for sale on a commission basis, 
and respondent permitted W. H. Young, its president, to purchase 42 
steers out of said consignment from Burton and 17 steers out of the 
consignment from Black for his own account, and in the account of 
sale issued to the consignors reported that said 42 steers and 17 steers, 
respectively, had been sold to “Parker” and “Geo. Parker”, respec- 
tively. Thereafter, the 42 steers purchased from Burton and the 17 
steers purchased from Black were consigned to Walter M. Dunlap, 
Lancaster, Pennsylvania, where said steers were sold for the account 
of W. H. Young. 

9. (a) On or about December 4, 1945, the respondent received 22 
head of livestock from H. F. Wenzel, Fenton, Missouri, for sale on a 
commission basis and respondent permitted its president, W. H. Young, 
to purchase 18 steers out of said consignment for his own account, 
and in the account of sale issued to the consignor reported that said 
18 steers had been sold to “Parker.” Thereafter, the 18 steers were 
consigned to Walter M. Dunlap, Lancaster, Pennsylvania, to be sold 
on a commission basis for the account of W. H. Young and the net 
proceeds received therefrom were remitted to Mr. Young. 

(b) In similar transactions on December 4, 1945, the respondent 
received livestock from named consignors for sale on a commission 
basis and respondent permitted its president, W. H. Young, to pur- 
chase livestock out of said consignments for his own account, and in 
the accounts of sale issued to the consignors reported that certain live- 
stock out of said shipments had been sold to “Parker” or “Geo. Parker.” 
Thereafter, said livestock was consigned to Walter M. Dunlap, Lancas- 
ter, Pennsylvania, to be sold on a commission basis for the account of 
W. H. Young and the net proceeds received therefrom were remitted 
to Mr. Young, as follows: 


Name of consignor Number head sold Weight Price 


3,070 | $13.50 
1, 120 13.00 
1,980 | 13. 25 


John Franklin, Malta Bend, Mo.............-...-.---------- 
Fred Cook, Moberly, Mo 





Noah Baker, Malta Bend, Mo 880 13. 50 

J. J. Massingill, Nebo, Mo 1,710 | 13. 25 

J. E. Wilson, Sailor Springs, Ill_......_.--- 2,330 | 13.00 

Guthrie Fhrelheld, Holliday, Mo 740 12, 25 
| 


CONCLUSIONS 


Reference to the 42 transactions set forth in Finding of Fact 
No. 2 (a) and (b) shows that the respondent in each instance assessed 
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and collected a selling commission on livestock consigned to it for 
sale on a commission basis and on the same day assessed and collected 
a buying commission when it repurchased the same livestock to fill 
purchase orders. Also, in each instance, the respondent sold the 
animals to Hugh C. Hobbs, a dealer registered under the act to buy 
and sell livestock at the St. Louis National Stock Yards, and on the 
same day repurchased the animals from Hobbs at an increase in price. 
Although there is no testimony of record on the matter, it may be 
assumed that situation occasionally arise on the market where it would 
not be unusual for a market agency in the course of a day’s business to 
repurchase consigned livestock which it had previously sold. Pre- 
sumably, an order to purchase a certain kind of livestock may be 
received immediately after the market agency has sold the identical kind 
of livestock requested in the purchase order. Under such circum- 
stances it would not seem to be improper for the market agency to 
collect buying and selling commissions. However, when this type of 
transaction occurs with unaccustomed frequency, serious doubts may 
be raised as to the bona fides thereof. The record herein shows that 
on July 10, 1945, respondent collected buying and selling commissions 
on the same livestock in connection with ten consignments and in each 
instance repurchased the livestock on the same day, at an increase in 
price, from the person to whom it had sold the livestock. On July 11, 
1945, 11 consignments were handled on a similar basis. In short, 
respondent during a period of 7 days in July and August, 1945, handled 
42 consignments in the manner illustrated above. These facts leave 
little doubt as to the impropriety of respondent’s conduct in collecting 
double commissions on the same livestock. Upon payment of the 
prescribed commission charge to his agent, a consignor is entitled 
to the former’s undivided loyalty in making sales at the highest price. 
The fact that the respondent was able on the same day to repurchase 
livestock that it had previously sold and to pay higher prices therefor 
is strong evidence that the respondent did not obtain for its consignors 
the highest possible prices for their livestock. Accordingly, it is con- 
cluded that the respondent engaged in and used unfair, unjustly 
discriminatory and deceptive practices and devices in handling live- 
stock consigned to it for sale on a commission basis, and failed to 
render just and reasonable stockyard services in connection therewith, 
in violation, respectively, of section 312! and 307 * of the act. 
Respondent was charged in the complaint with having failed to 
account fully and correctly to its consignors regarding to above trans- 
actions. Although, as above stated, the respondent admitted the 
factual allegations as to these transactions, it did not admit the con- 
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8. C. 213. 
J. 8. C. 208. 
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clusions of law charged, namely, that it failed to account fully and 
correctly to its consignors. Accordingly, since the factual allegations 
do not show what information was actually reported, it is not possible 
to arrive at any findings or conclusions regarding the form of account- 
ing rendered to the consignors involved. Therefore, it is concluded 
that this allegation of the complaint has not been established. 

Reference to the transactions described in Findings of Fact Nos. 3, 
4 (a), (b), (c),5 (a), (b), 6, 7, 8, and 9 (a), (b) shows that respondent 
allowed its president, W. H. Young, to trade in livestock consigned to 
it for sale on a commission basis and that the respondent reported 
incorrectly and falsely to the owners of the livestock regarding the 
names of the persons who purchased such livestock. By reason of 
such facts, the respondent (1) engaged in and used unfair, unjustly 
discriminatory and deceptive practices and devices in the handling of 
livestock consigned to it for sale on a commission basis, in violation of 
section 312 of the act,? (2) failed to render just and reasonable stock- 
yards services in connection therewith, in violation of section 307 of 
the act,‘ (3) failed to keep accounts, records, and memoranda showing 
all transactions involved in its business, in violation of section 401 of 
the act,® (4) made or caused to be made false entries in its accounts, 
records, and memoranda, in violation of section 402 of the act,® (5) 
allowed an officer of the firm to trade in consigned livestock, in viola- 
tion of section 201.60 of the regulations,’ and (6) failed to render to 
consignors full and correct accounts of sale covering the sale of their 
livestock, in violation of section 201.43 of the regulations.*® 

The respondent should be ordered to cease and desist from com- 
mitting all of these violations. The remaining questions for decision 
are whether the violations engaged in by the respondent were wilful 
and, if so, whether they warrant the invocation of disciplinary action. 
The respondent, a registrant under the act, is charged with knowledge 
of the provisions thereof and is liable for any violations committed 
by it or by its officers, agents or employees. The findings herein show 
that the corporation and its president violated the act and the regula- 
tions on approximately 62 occasions. The fact that these violations 
were repeated precludes ascribing them to inadvertence or careless- 
ness. It appears that they were done knowingly and intentionally and 
they are therefore held to have been done wilfully. 

The respondent in its answer averred that at the time when the 
violations charged took place it had 500 shares of stock outstanding 


77 U. 8. C. 213. 
‘7 U. 8. C. 208. 
*7 U. 8. C. 221. 
*7 U. 8. C. 222. 
79 CFR 201.60. 
*9 CFR 201.43. 
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and that the owners thereof and the officers of the corporation at that 
time were as follows: 


| 

| Number of | 
shares owned 

i 


Corporate office held 


Rs a Ss i sie rb eee nie de i EN kd | 225 | President. 
yt ih "ea 100 | Vice president. 
F, W. Hackmann. -- 65 | Secretary-treasurer. 
Frank W. Lawler. - - i 40 | Director. 
V. J. Wrightsman.._. soe | 15 Do. 
is ee ME ixcrdion srcncocdnwscanassckwceceatseasaguamecatent 25 | None. 
| | 








It was also averred that after the violations charged took place W. H. 
Young, L. H. Milton, V. J. Wrightmann and R. A. Howard severed 
their connections with the corporation which was then reorganized 
with the result that as of December 31, 1946, its officers and stock. 
holders were as follows: 


Number of | 
shares owned} 





Name of holder Corporate office held 


i an 


! 


| 





TI a i a bats ee aaouded 21734| President. 

DO ens eee eae | 21744| Vice president. 

a Se reas 65 Secretary-treasurer. 
ns: SIN 5 sc sci a cps a oy wenden east onan tiene ee Director. 


PR EE Ee ee ae iaiinetallbene iquinncteemeati | Do, 


It was also averred on behalf of F. W. Lawler and F. W. Hackmann 
that during the time when the alleged violations took place they were 
minority stockholders of the corporation and that they did not and 
could not control it or its actions and that they took no part in any 
of the transactions mentioned in the complaint. The change in peti- 
tioner’s status took place before the filing of the complaint herein. 

Since no objections were made on the record to the averments made 
by the respondent regarding the changed corporate setup, the with- 
drawal of W. H. Young as its president and of other matters pleaded 
in mitigation of the respondent’s acts, such matters are accepted at 
face value. It would also seem that inasmuch as the person who, for 
the most part, was responsible for the violations engaged in by the 
respondent is no longer connected with the corporation, it would be 
unnecessary to invoke the disciplinary action of suspension of respond- 
ent’s registration against the corporation as presently organized and 
set up. 

ORDER 


The respondent, National Live Stock Commission Company, a cor- 
poration doing business at the St. Louis National Stock Yards, Na- 
tional Stock Yards, Illinois, its agents, officers or employees, shall cease 
and desist from the following: ; 
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(1) Engaging in and using any unfair, unjustly discriminatory 
and deceptive practice or device in connection with livestock received 
for sale on a commission basis; 

(2) Failing to render just and reasonable stockyard services in con- 
nection with livestock received for sale on a commission basis; 

(3) Trading in any manner, in livestock received for sale on a 
commission basis; 

(4) Failing to account fully and correctly in connection with all 
livestock handled on a commission basis; 

(5) Making or causing to be made false entries in its accounts, 
records, or memoranda; and 

(6) Failing to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in its business. 

Respondent shall hereafter keep such accounts, records, and mem- 
oranda as will fully and correctly disclose all transactions involved in 
its business, including the rendition of accountings to its patrons which 
will show the true name of the purchaser of consigned livestock. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 10th day after this date. 


(A. D. 1702) 


Cart S. Smiru v. Loweti, Commission CoMPANY AND Strate Boarp 
or Srock Inspection COMMISSIONERS FOR THE STATE OF COLORADO. 
P&S Doc. No. 1797. Decided February 26, 1948. 


Dismissal of Reparation Complaint for Failure to Prosecute Claim—Effect of 
Failure to File Brief 


Reparation complaint dismissed without a decision on its merits because of 
failure of complainant to prosecute his claim by failing to file brief after 
presiding officer ruled that there were no issues of fact and requested parties 
to file brief on legal issues.* 

Mr. Charles E. Rothe, of Denver, Colorado, for complainant. Mr. H. L. Gaddis, 
of Denver, Colorado, for respondent Lowell Commission Company. Hon. 
H. Lawrence Hinkley, of Denver, Colorado, for respondent State Board of 
Stock Inspection Commissioners for State of Colorado. Mr. Elmer J. Scott, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 
This is a reparation proceeding under the provisions of the Packers 
and Stockyards Act, 1921, as amended (7 U.S. C. 181 e¢ seq.), in which 
the complaint was filed on April 23, 1947. The complainant seeks rep- 


*Keference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—-Ed. 
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arations in the sum of $464.25, which, he alleges, represents the pro- 
ceeds due on livestock consigned to the Lowell Commission Company 
at Denver, Colorado, for sale on commission basis. Subsequent to 
the filing of the complaint, the sum of $463.05 was remitted to the 
complainant by the Lowell Commission Company, representing the 
proceeds of the sale, after a deduction of $1.20 had been made there- 
from by the Lowell Commission Company for brand inspection, and 
remitted to the State Board of Stock Inspection Commissioners of 
the State of Colorado. The complainant then indicated that he did 
not wish to withdraw the complaint because he claimed that the $1.20 
brand inspection fee was an unauthorized charge, the return of which 
he was entitled to and for which he seeks reparations. 

On August 19, 1947, the presiding officer informed the parties that 
from an examination of the pleadings, it appeared that there were 
no issues of fact involved. The only dispute concerned the legality 
of the brand inspection fee which was assessed. Consequently, the 
presiding officer advised the parties that no oral hearing would be 
scheduled and requested all parties to file briefs within 60 days. Al- 
though several extensions of time for the filing of briefs were granted 
at the request of the complainant, the last of which, dated December 
2, 1947, allowed the parties until December 15, 1947, within which to 
file briefs, none of the parties filed briefs as requested. It appears, 
therefore, that this proceeding should be dismissed without any deci- 
sion on the merits because of the failure of complainant to prosecute 
his claim. 

Accordingly, the proceeding is dismissed and copies of this order 
shall be served upon the parties. 


(A. D. 1703) 


In re G. E. Marrurews, Doine Business As Cuicaco ComMMIsston Com- 
PANY. P&S Doc. No. 1799. Decided February 27, 1948. 


Consent Order—Cease and Desist—Violation of Act 


Respondent, a dealer and market agency, after admitting the material allegations 
of fact alleged in the complaint and consenting to the issuance of a cease and 
desist order without a hearing, is directed to cease and desist from making or 
causing to be made false statements of fact in annual reports filed by him, 
from charging for clearing services unless such charge is provided for and set 
out in its tariff filed with the Secretary of Agriculture, and from using 
unfair, unjustly discriminatory, and deceptive practices and devices by 
failing to provide for those who were selling livestock to respondent's clearee 
the financial protection which the regulations require in connection with 
the furnishing of such clearing service.* 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions._—Ed, 
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Mr. Frank A. Gallagher for complainant. Mr. Frederick W. Turner, Jr., of 
Turner, Hunt, & De Bolt Law Offices, Chicago, Illinois, for respondent. 
Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seg.), instituted on September 
8, 1947, by a complaint filed by the Acting Director of the Livestock 
Branch, Production and Marketing Administration. The complaint 
alleges that the respondent, G. E. Matthews, an individual doing busi- 
ness as Chicago Commission Company, was at all times mentioned 
therein registered with the Secretary of Agriculture as a market 
agency engaged in the business of buying and selling livestock on 
commission, as a dealer engaged in buying and selling livestock on his 
own account, and as a market agency furnishing clearing services at 
the Union Stock Yards, Chicago, Illinois. The complaint further 
alleges that, by reason of facts stated therein, the respondent wilfully 
made or caused to be made false statements of fact in annual reports 
filed by him, made a charge for clearing services which was not pro- 
. vided for and set out in his tariff filed with the Secretary of Agricul- 
ture, and engaged in unfair, unjustly discriminatory and deceptive 
practices and devices in violation of the act and the regulations issued 
thereunder. After the complaint had been served upon him and he 
had filed an answer, the respondent, prior to the date set for hearing, 
filed a stipulation admitting the material allegations of fact alleged 
in the complaint and consenting to the issuance, without hearing, of 
an order requiring him to cease and desist from continuing the unlaw- 
ful, unfair, unjustly discriminatory and deceptive practices and devices 
set out in the complaint. 

The attorney for the complainant filed a written recommendation 
that, in view of the respondent’s admission of material facts, a con- 
sent cease and desist order be issued. Examiner John J. Curry, in 
his report filed on January 26, 1948, proposed findings and conclu- 
sions that the respondent violated the act and the regulations as 
alleged in the complaint. He recommended the issuance of a cease 
and desist order, as consented to by the respondent and recommended 
by the complainant. Neither party filed exceptions to the examiner’s 
report. We see no reason for us to disagree with the examiner’s 
recommendations, and this decision and order will be in accordance 
with the findings, conclusions and order proposed by him. 


FINDINGS OF FACT 


1. The respondent, G. E. Matthews, an individual doing business 
as Chicago Commission Company, is, and was at all times material 
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herein, registered with the Secretary of Agriculture and doing busi- 
ness as a dealer buying and selling livestock on his own account and 
as a market agency engaged in the business of buying and selling 
livestock on commission and furnishing clearing services at the Union 
Stock Yards, Chicago, Illinois, a posted stockyard subject to the 
provisions of the Packers and Stockyards Act (9 CFR 204.1). 

2. The respondent wilfully made or caused to be made false state- 
ments of fact in the annual reports filed by him for the years ended 
December 31, 1944, December 31, 1945, and December 31, 1946, with 
the United States Department of Agriculture, in that, on those annual 
reports, in answer to the question, “Give names and addresses of 
dealers or other market agencies, if any, whose business was cleared 
during the year”, the respondent neglected and failed to state that 
he cleared the dealer operations of Harold Pearse and Edwin Foale, 
doing business as Pearse and Foale. 

3. In connection with clearing the operations of Pearse and Foale, 
for the calendar years 1944, 1945, and 1946 as referred to in the 
preceding paragraph, the respondent made a charge for such clearing 
service that was not provided for and set out in his tariff filed with 
the Secretary of Agriculture pursuant to the provisions of the act. 

4. In connection with the clearing services furnished as referred 
to in paragraphs 2 and 3, the respondent purported to become respon- 
sible for the financial obligations of Pearse and Foale. However, his 
bond did not show, as the regulations require, the names of Harold 
Pearse and Edwin Foale, doing business as Pearse and Foale, as a 
“person or persons for whom” the respondent “holds itself out to be 
responsible and whose obligations are covered by the bond” (9 CFR 
201.27). He thereby failed to provide to those who were selling live- 
stock to Pearse and Foale the financial protection which the regula- 
tions require in connection with furnishing such clearing service. 


CONCLUSIONS 


The actions of the respondent set out in Findings of Fact 2, 3 and 4 
constituted violations of sections 306, 307 and 312 of the act and of 
regulations issued under the act. Such violations justify the issuance 
of at least a cease and desist order. In view of the respondent’s com- 
plete admission of material facts, waiver of hearing, and consent to 
the issuance of a cease and desist order, and considering the recom- 
mendations of the attorney for the complainant, and of the examiner, 
that the matter be disposed of in this manner, a suspension of the re- 
spondent’s registration does not appear necessary and the recom- 
mended order should issue. Such a disposition of the matter is con- 
sistent with section 202.5 (b) of the rules of practice (9 CFR, Cum. 
Supp., 202.5 (b)) governing disciplinary proceedings under the Pack- 
ers and Stockyards Act. 
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ORDER 


Respondent shall cease and desist from making or causing to be made 
false statements of fact in annual reports filed by him, from charging 
for clearing services unless such charge is provided for and set out in 
his tariff filed with the Secretary of Agriculture, and from using the 
unfair, unjustly discriminatory and deceptive practices and devices 
set out in the complaint and the findings of fact. 

This order shall become effective immediately and copies hereof 
shall be served upon the parties. 


(A. D. 1704) 


Marvin D. Tynpauy v. Mor Conen. PACA Doc. No. 4828. Decided 
February 3, 1948. 


Failure To Pay Purchase Price—Effect of Failure To Answer Complaint 


Where complainant alleged the sale of three carloads of potatoes in interstate 
commerce to respondent who accepted delivery but failed to pay the agreed 
purchase prices, and failed to answer the complaint, it is held that, in 
accordance with the rules of practice, respondent’s failure to answer the 
complaint constitutes an admission that the facts alleged in the complaint 
are true, and a waiver of hearing, and reparation should be awarded com- 
plainant on the basis of the facts alleged in the complaint and respondent’s 
default.* 


Mr. Arthur Chew Meade, of Newark, Maryland, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) for the recovery of 
reparation in the amount of the contract purchase prices for three 
carloads of potatoes, shipped in interstate commerce by complainant, 
from loading points in the State of Maryland, to respondent at Roches- 
ter, New York. An informal complaint was received by the Regula- 
tory Division, Fruit and Vegetable Branch, on January 2, 1947. The 
formal complaint was filed on August 25; 1947, and a copy thereof, 
together with a copy of the report of investigation, was served on the 
respondent by registered mail on October 13, 1947. A copy of the 
report of investigation was served in like manner on complainant on 
October 11, 1947. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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At the time of service of the complaint and the report of investiga- 
tion on the respondent, his attention was directed to the necessity 
of answering the complaint within 20 days thereafter, and he was 
informed that failure to answer would be deemed to be an admission 
of the truth of the allegations contained in the complaint and would 
constitute a waiver of an oral hearing, in accordance with the rules of 
practice (10 F. R. 2209 et seq.; 11 F. R. 224). Notwithstanding such 
notice, respondent failed to answer the complaint and the proceeding, 
therefore, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an individual, Marvin D. Tyndall, whose post 
oflice address is Newark, Maryland. 

2. Respondent is an individual, Moe Cohen, whose address is 51 
Sonora Parkway, Rochester, New York.. At the time of the transac- 
tion involved herein, respondent was not licensed under the act, al- 
though conducting such business as required him to be so licensed. 
Respondent has since secured a license which is now in effect. 

3. On or about July 11, 1946, complainant contracted in interstate 
commerce to sell and respondent agreed to purchase three carloads, of 
300 bags each, U.S. No. 1, Size “A” white potatoes at the agreed f. 0. b. 
price of $2.30 per bag, or $2,070.00 for the three carloads. 

4. On July 11, 1946, complainant shipped in interstate commerce 
a carload containing 300 bags of U. 8. No. 1, Size A, Cobbler-type 
potatoes, in new burlap sacks, in car WFE 65753, from Queponco, 
Maryland, to respondent at Rochester, New York, and on the same 
day complainant shipped in interstate commerce a like carload of 
potatoes, in car BREX 75590, from Bishop, Maryland, to Rochester, 
New York, where respondent accepted both shipments without objec- 
tion, but has paid complainant no part of the agreed purchase prices 
therefor, which was the sum of $1,380.00. 

5. On July 15, 1946, complainant shipped in interstate commerce 
a carload of 300 bags of U. S. No. 1, Size A, Cobbler-type potatoes, 
in new burlap sacks, in car FGE 38134, from Queponco, Maryland, 
to respondent at Rochester, New York, where delivery was accepted by 
respondent who has since failed, neglected and refused to pay com- 
plainant any part of the contract purchase price of $690.00 therefor. 

6. Informal complaint was filed on January 2, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 
It is concluded that respondent’s failure to pay complainant the 
agreed purchase prices for the three shipments of potatoes involved 
in this proceeding was, and is, in violation of section 2 of the act. 
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Complainant, therefore, should be awarded reparation in the sum of 
the contract purchase prices amounting to $2,070.00, with interest, and 
the facts should be published. 


ORDER 





Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,070.00, with interest thereon at 5 
percent per annum from July 17, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1705) 
PACA Doc. No. 4723.* Decided February 5, 1948. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant that claim 
against respondent had been settled in full. 


Mr. Alerander Golbus, of Chicago, Illinois, for complainant. Mr. Frederick W. 
Woodley, Presiding Officer. b 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seq.). 
In the formal complaint filed December 20, 1946, complainant alleges 
the failure of respondent to properly account and make full payment 
promptly in connection with seven carloads of tomatoes consigned to 
respondent under joint account agreements entered into during October 
and November 1946. Although an answer to the formal complaint was 
not filed within the time prescribed, respondent subsequently promised 
to make payment in full, and the proceeding was held in abeyance at 
complainant’s request. In a letter received January 23, 1948, com- 
plainant advised that full payment has been made and the proceeding 
may be dismissed. 

The proceeding is hereby dismissed. 
Service hereof shall be made on the parties. 













*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1706) 


Luoyp Hackett v. Scostick BrorHers. PACA Doc. No. 4864. De- 
cided February 5, 1948. 


Failure to Pay Purchase Price—Effect of Failure to Answer Complaint 


Where complainant alleged sales of apples in interstate commerce to respondent 
who accepted delivery but failed to pay the full amount of the agreed purchase 
price and failed to answer the complaint, it is held that, in accordance with 
the rules of practice, respondent’s failure to answer the complaint constitutes 
an admission that the facts therein alleged are true, and a waiver of hearing, 
and reparation should be awarded complainant on the basis of the facts 
alleged in the complaint and respondent's default.* 


. Lester W. Oliver, of Clinton, New Jersey, for complainant. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


In this proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 19380 (7 U. S. C. 1940 ed. 499a 
et seg.), informal complaint was made to the Regulatory Division, 
Fruit and Vegetable Branch, on February 25, 1947, and a formal com- 
plaint was filed on November 7, 1947. A copy of the formal complaint 
and a copy of the report of investigation were served on the respond- 
ent by registered mail on December 12, 1947. A copy of the report 
of investigation was likewise served on complainant on December 11, 
1947. 

The formal complaint alleges that at the beginning of the 1946 apple 
harvest the parties entered into an oral agreement whereby respondent 
contracted to purchase complainant’s apple crop at the agreed price 
of $1.12 per bushel box of orchard run apples and during September 
and October, 1946, complainant accordingly shipped five lots or 3385 
bushel boxes of apples in trucks furnished by respondent which trans- 
ported the apples in interstate commerce from loading points in the 
State of New Jersey to Archbald, Pennsylvania where respondent ac- 
cepted delivery. These five lots of apples were valued under the agree- 
ment at $3,791.20 of which respondent has paid but $500, thus leaving 
an unpaid balance of $8,291.20. This proceeding was instituted for 
the recovery of this unpaid balance and a protest fee of $2.18 on an- 
other check for $500 given by respondent as payment on the remaining 
balance of the purchase price for the apples but payment was refused 
by the bank upon which this check was drawn because of insuflicient 


funds on deposit to respondent’s credit. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions,—ld, 
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In a letter which accompanied the formal complaint when it was 
served upon respondent, it was explained that failure to answer within 
20 days after receipt of such notice would constitute a waiver of hearing 
and would also be deemed to be an admission of the truth of the facts 
alleged in the complaint as provided in the rules of practice (10 F. R. 
2209 et seg.). Notwithstanding such notice, respondent has failed to 
answer the complaint which, therefore, is disposed of on the basis 
of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Lloyd Hackett, is an individual doing business as 
Hantpton Orchards, whose post oflice address is Hampton, New Jersey. 

2. Respondent, Scoblick Brothers, is a partnership composed of J. P. 
Scoblick, F. J. Scoblick, and A. J. Scoblick whose address is Archbald, 
Pennsylvania. At the time of the transaction involved herein, re- 
spondent was licensed under the act but this license was automatically 
suspended on August 29, 1947, because of failure to pay a reparation 
award, and terminated December 12, 1947. 

3. At the beginning of the 1946 apple harvesting season the parties 
entered into an oral agreement whereby respondent contracted to pur- 
chase complainant’s apple crop at the agreed price of $1.12 per bushel 
for orchard run fruit and payment was to be made by respondent to 
complainant at the time of taking delivery of the apples. 

4. In accordance with the aforesaid agreement, complainant, dur- 
ing September and October, 1946, shipped five truckloads or a total of 
3385 bushel boxes of apples in interstate commerce from loading points 
in the state of New Jersey to Archbald, Pennsylvania, where respond- 
ent accepted delivery at the contract price totaling $3,791.20 for these 
shipments but has since paid complainant only $500, thus leaving an 
unpaid balance of $3,291.20 which together with a protest fee of $2.18 
on a dishonored check also given in part payment makes a total of 
$3,293.38 for the recovery of which this proceeding was instituted. 

5. Informal complaint was filed on February 25, 1947, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
full amount of the agreed purchase price for the apples involved 
in this proceeding was, and is, in violation of section 2 of the act. 
Complainant, therefore, should be awarded reparation in the amount 
of the unpaid balance of the contract purchase price and the protest 
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fee on a dishonored check which amounts to $3,293.38, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $3,293.38, with interest thereon at 5 
percent per annum from November 1, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1707) 
PACA Doc. No. 4829.* Decided February 9, 1948. 
Dismissal—Complaint Satisfied by Payment of Claim by Carrier 


Where respondent rejected a carload of apples tendered by complainant under 
purchase and sale agreement and complaint was filed for damages sustained, 
held, that payment by the carrier to complainant of an amount equal to 
that prayed for in the complaint satisfies the claim for damages and the 
complaint should, therefore, be dismissed. 


Complainant, pro se. Mr. David J. Smith, of El Paso, Texas, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed 499a e¢ seq.). 
In a formal complaint filed August 11, 1947, complainant seeks an 
award of reparation for the alleged rejection without reasonable cause 
by respondent of a carload of apples tendered pursuant to a contract 
of purchase and sale. Respondent answered denying liability. 

On January 2, 1948, a letter was received from complainant stating 
that a claim filed previously with the carrier had been paid in full. 
This claim was the same in amount as that prayed for in the formal 
complaint. Payment by the carrier in full nullified the damages 
claimed under the act. 

The complaint is hereby dismissed. 

Service hereof shall be made upon the parties. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1708) 


Tropica, Enterprises Corporation v. Lou Kurtz. PACA Doc. No. 
4818. Decided February 16, 1948. 


Failure To Pay Balance of Purchase Price—Default 


Where respondent purchased and accepted delivery of a carload of bananas and 
thereafter remitted net proceeds which were accepted by complainant as 
part payment only, it is held that respondent’s failure to answer the com- 
plaint is deemed an admission that the complaint is true and constitutes 
a waiver of an oral hearing, and reparation should be awarded complainant 
in the amount of the balance of the contract purchase price, and the facts 
should be published* 

Tropical Enterprises Company, of Miami, Florida, complainant pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a 
et seg.). An informal complaint was made to the Regulatory Divi- 
sion, Fruit and Vegetable Branch, on May 3, 1947 and a formal com- 
plaint was filed on June 23, 1947, in which it is alleged that on or about 
April 15, 1947 complainant and respondent entered into an oral agree- 
ment whereby complainant contracted to sell and respondent to pur- 
chase, in interstate commerce, a carload of bananas, containing 894 
stems and weighing 29,425 pounds, at the agreed price of $6.50 per cwt., 
or $1,912.63 for the carload f. o. b. Miami, Florida; that shipment was 
made in car PFE 100402 from Miami, Florida and that the car was 
thereafter diverted in transit in interstate commerce to Jersey City, 
New Jersey, where it appears to have arrived on or about April 18, 
1947. The complaint also states that the bananas were accepted and 
sold by respondent, who has paid complainant only $443.42 which 
complainant applied on the contract purchase price. This proceeding 
was instituted for the recovery of the balance of $1,469.21. 

Under date of May 15, 1947, respondent wrote a letter in reply 
to inquiries made by the Fruit and Vegetable Branch in New York, 
New York, in which he stated that he told complainant he would pur- 
chase the bananas only after he had seen the contents of the car; that 
after arrival of the shipment, he refused to accept the bananas as 
offered because of their poor condition; and that at complainant’s re- 
quest he sold them for complainant’s account, rendered an account sales 
and paid complainant the net proceeds in the amount of $443.42, thus 
closing the transaction. 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 








7 A.D. TROPICAL ENTERPRISES CORP. V. LOU KURTZ 153 


A copy of the formal complaint and a copy of the report of inves- 
tigation made by the Regulatory Division, Fruit and Vegetable Branch, 
were served upon the respondent by registered mail, signed for by 
C. H. Rakow on September 12, 1947. Respondent was notified by let- 
ter accompanying the complaint to answer it within 20 days after 
recept thereof, and was informed that failure to answer would con- 
stitute a waiver of hearing and also that the facts alleged in the com- 
plaint would, in accordance with section 47.8 (c) of the rules of prac- 
tice (10 F. R. 2209, 8685; 11 F. R. 224), be deemed to be admitted as 
true. Respondent has failed to file an answer to the complaint, how- 
ever, and this proceeding is disposed of on the basis of the facts therein 
alleged. 
FINDINGS OF FACT 


1. Complainant is a corporation whose business address is Post 
Office Box No. 2464, Miami, Florida. 

2. Respondent is an individual, Louis Kurtz, whose address is 43 
Peck Slip, New York 7, New York. During the period covered in 
the complaint, respondent was licensed under the act. 

3. On or about April 15, 1947, an oral agreement was entered into by 
the parties whereby the complainant contracted in interstate commerce 
to sell and the respondent to purchase a carload of bananas consisting 
of 894 stems and weighing 29,425 pounds, at the agreed price of $6.50 
per cwt., or $1,912.63 for the carload f. o. b. Miami, Florida. 

4. At the time of sale, the bananas were contained in car PFE 
100402, which was shipped from Miami, Florida on or about April 
14, 1947. Thereafter car PFE 100402 was diverted in transit to 
respondent at Jersey City, New Jersey. 

5. Car PFE 100402 arrived at Jersey City, New Jersey on or about 
April 18, 1947 and respondent accepted delivery, but objected to the 
condition of the bananas and, without furnishing any proof of his 
right to do so, paid complainant but $443.42 as net proceeds, this sum 
being accepted by complainant in partial payment of the contract 
purchase price. 

6. The formal complaint was filed on June 23, 1947 and within nine 
months after the cause of action accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
full amount of the contract purchase price of the carload of bananas 
in question was, and is, in violation of section 2 of the act. Complain- 
ent, therefore, should be awarded damages in the amount of $1,469.21, 
which represents the difference between the contract price and the sum 
of $443.42 which complainant admits has been received from respond- 
ent and applied on the agreed purchase price of the shipment of 
bananas. The facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,469.21, with interest thereon at 5 
percent per annum from April 18, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail, 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 





(A. D. 1709) 


J. A. Henperson Company v. Cuasor Broruers, Inc. PACA Doc. 
No. 4835. Decided February 16, 1948. 


Failure To Pay Purchase Price—Effect of Failure To Answer Complaint 


Where complainant alleged a sale of a carload of potatoes in interstate commerce 
to respondent, who accepted delivery but failed to pay the full amount of 
the agreed purchase price and failed to answer the complaint, it is held that, 
in accordance with the rules of practice, respondent’s failure to answer the 
complaint constitutes an admission that the facts alleged in the complaint 
are true, and reparation should be awarded complainant on the basis of the 
facts alleged in the complaint and respondent’s default.* 


Mr, R. L. Coburn, of Williamston, North Carolina, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.), for the recovery of the 
unpaid balance of the contract purchase price for one carload of pota- 
tees shipped in interstate commerce from Aurora, North Carolina, to 
respondent at Watuppa, Massachusetts. An informal complaint was 
received by the Regulatory Division, Fruit and Vegetable Branch, on 
June 17, 1947. The formal complaint was filed on August 25, 1947, 
a copy of which, together with a copy of the report of investigation, 
was served on respondent by registered mail on October 23, 1947. A 
copy of the report of investigation was likewise served on complainant 
on October 24, 1947. 

At the time of service of the complaint and the report of investiga- 
tion on respondent, attention was directed to the necessity of answer- 
ing the complaint within 20 days thereafter, and respondent was in- 


*Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed., 
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formed at that time that failure to answer would be deemed to be an 
admission of the truth of the allegations contained in the complaint 
and would constitute a waiver of hearing, in accordance with the 
rules of practice (10 F. R. 2209 et seq.; 11 F. R. 224). Notwithstanding 
such notice, respondent failed to answer the complaint and this pro- 
ceeding, therefore, is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, J. A. Henderson Company, is a partnership firm 
whose post office address is Aurora, North Carolina. The partnership 
is composed of J. A. Henderson of Frostproof, Florida, and the Stand- 
ard Fertilizer Company, Inc., of Williamston, North Carolina. 

2. Respondent, Chabot Brothers, Inc., is a corporation whose ad- 
dress is 469 Alden Street, Fall River, Massachusetts. At the time of 
the transaction here involved, respondent was licensed under the act. 

3. On or about June 10, 1947, complainant contracted to sell and 
respondent to purchase, in interstate commerce, one carload of 300 
bags of U. S. No. 1, Size A, Cobbler potatoes at the agreed delivered 
price of $3.30 per bag which, after deducting $182.80 freight charges, 
left a net of $807.20 for the carload of potatoes delivered at Watuppa, 
Massachusetts. 

4. This transaction was negotiated by J. F. Mac Nulty, a broker 
located at Menands, New York, who acted in negotiating the sale as 
agent for both complainant and respondent, and as such agent issued 
a standard memorandum of sale on which it was stated “Invoice pay- 
able 10 days after presentation.” 

5. Complainant shipped a carload of 300 bags of Cobbler potatoes, 
in car WFE 49016, from Aurora, North Carolina, on June 10, 1947, 
billed to respondent at Watuppa, Massachusetts. These potatoes 
were Officially inspected at Aurora, North Carolina, on June 10, 1947, 
and graded U. 8. No. 1, Size A. The shipment arrived on June 14, 
1947, and was accepted by respondent under the aforesaid contract 
without objection. Later, an allowance of $225.00 was requested to 
cover respondent’s alleged loss from decayed and damaged potatoes. 
No certificate of inspection or other convincing proof has been sub- 
mitted in support of respondent’s claim that the potatoes were decayed 
and damaged on arrival. 

6. Complainant admits the receipt of $582.20, for which amount re- 
spondent has been credited on the transaction in controversy, and 
this proceeding was instituted for the recovery of the remaining 
$225.00 of the contract purchase price for the potatoes involved. 

7. The formal complaint was filed August 25, 1947, which was within 
nine months after the cause of action accrued. 
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CONCLUSIONS 


It is concluded that respondent’s failure to pay complainant the 
full amount of the contract purchase price for the potatoes involved in 
this proceeding was, and is, in violation of section 2 of the act. Com- 
plainant, therefore, should be awarded reparation for the unpaid 
balance of the purchase price in the sum of $225.00, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $225.00, with interest thereon 
at 5-percent per annum from July 7, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1710) 


PACA Doc. No. 4654.* Decided February 19, 1948. 


Dismissal of Petition for Reconsideration—Failure to File Petition Within 
Prescribed Period 


Petition for reconsideration dismissed for failure to file within 10 days after 
service of original order as provided by rules of practice and, in addition, 
the statements made in the petition were previously raised and were con- 
sidered in the issuance of the prior order.** 


Mr. Hyman Holtman, of Hartford, Connecticut, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


Dismissal of Petition for Rehearing, Reargument and Reconsideration 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499a e¢ seg.) , complainant 
was awarded reparation against respondent by order dated January 
9, 1948. It was held that respondent’s rejection of two carloads of 
peas was without reasonable cause since the contracts of purchase and 
sale were on an f. o. b. acceptance final basis. 

The order was served upon respondent on January 12, 1948, and re- 
spondent’s petition for rehearing, reargument and reconsideration 
was received January 23, 1948. The rules of practice provide that 

*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 


**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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such petition “shall be made by petition to the Secretary filed with 
the Branch within 10 days after the date of service of the order” (7 
CFR, Cum. Supp., § 47.24). Although the rules of practice do not 
specifically so provide, the date of service is excluded. This was the 
rule at common law and in equity. Siegelschiffer v. Penn Mut. Life 
Ins. Co., 248 Fed. 226 (C. C. A. 2d, 1917). A: petition is considered to 
be filed on a certain day when, at any time on that day, it is received 
personally or through the mails by the Department. The date on 
which the petition is placed in the mails is not the date of filing. . Since 
the period for filing began January 13 and the petition was received 
January 23, the eleventh day, it appears that the petition was not 
timely filed. 

Moreover, there is no merit to the statements contained in the 
petition. The same statements were made by respondent in the origi- 
nal proceeding, and were considered and disposed of in the order 
issued January 9, 1948. That order appears to be supported by the 
evidence and the law applicable and it is, therefore, affirmed. 

Respondent’s petition is dismissed. . 

This order and the order of January 9, 1948, shall become effective 
30 days after the date hereof. 

Service of this order shall be made upon the parties by registered 
mail or in person. 





(A. D. 1711) 


PACA Doc. No. 4867.* Decided February 24, 1948. 
Payment of Undisputed Amount 


Since respondent’s answer denies owing the amount claimed, but admits owing 
complainant a certain sum, and complainant applied for an order requiring 
the payment by respondent of such undisputed amount, it is so ordered, 
leaving the respondent’s liability for payment of the remaining disputed 
amount, as well as interest on the undisputed amount, for subsequent determi- 
nation in the usual and regular manner under the act.** 


Mr. John L. Saltonstall, Jr., of Messrs. Hill, Barlow, Goodale & Wiswall, of 
Boston, Massachusetts, for complainant. Respondent pro se. Mr. John T. 
Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
Order Requiring Payment of Undisputed Amount 
This proceeding under the Perishable Agricultural Commodities 


Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) , was commenced by informal 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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complaint filed with the Regulatory Division, Fruit and Vegetable 
Branch on July 10, 1947, followed by a formal complaint filed on 
November 10, 1947, in which complainant alleged that on or about 
April 15, 1947, respondent contracted in writing to consign to com- 
plainant twenty carloads of honeydew melons for sale on joint ac- 
count; that on May 12, 1947, this contract was amended by mutual 
agreement of the parties to provide for the shipment by respondent 
of ten additional carloads of honeydew melons to complainant for sale 
on joint account; that complainant thereafter advanced $6,000 to 
respondent in connection with the aforesaid agreement but respondent 
failed to ship any honeydew melons to complainant who, therefore, 
claims damages in the amount of the sum advanced, plus loss of com- 
missions on the 30 carloads of melons not shipped. A copy of the 
formal complaint and a copy of the report of investigation were served 
on respondent on January 5, 1948. 

One member of respondent partnership firm has filed an answer in 
which he admits that respondent is indebted to complainant in the 
amount of the $6,000 advanced, but denies any indebtedness for com- 
missions because crop failure over which respondent had no control 
prevented respondent from making any shipments under the contract. 

Complainant has applied for an order requiring respondent to pay 
the undisputed amount to complainant in accordance with the pro- 
visions of section 7 (a) of the act, which provides that the Secretary 
may issue an order directing the respondent to pay to the complainant 
the undisputed amount on or before the date fixed in the order, leaving 
the respondent’s liability for the disputed amount for subsequent de- 
termination. The remaining disputed amount must be determined in 
the same manner and under the same procedure as would have been 
the case if no order had been issued by the Secretary with respect to 
the undisputed sum. Anonymous, 3 A. D. 797. 


ORDER 


Within twenty days after the date of service of this order upon re- 
spondent, respondent shall pay to complainant the sum of $6,000, ad- 
mitted by respondent to be due and owing to complainant. Respond- 
cnt’s liability for payment of the remaining disputed amount, as well 
as interest on the undisputed amount, is left for subsequent determina- 
tion in the same manner and under the same procedure as would have 
been the case if no order for payment of such undisputed amount had 
been issued. 
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(A. D. 1712) 


PACA Doc. No. 4820.* Decided February 25, 1948. 


Dismissal of Complaint Without Prejudice—Request of Complainant 


On complainant’s request for a termination of this proceeding in which re- 
spondent filed no answer, the complaint is dismissed without prejudice. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


ORDER OF DISMISSAL 


The formal complaint in this proceeding under the Perishable Ag- 
ricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), 
was filed on August 28, 1947, alleging that on or about June 13, 1947, 
the respondent purchased two truckloads of bananas from complain- 
ant at the agreed price of $5.75 per cwt., or $2,723.77 for the two 
truckloads, and complainant arranged for the transportation of the 
bananasto * * *, Respondent gave complainant a check in pay- 
ment of said total purchase price but thereafter stopped payment on it 
and it was returned to complainant who was charged with a protest 
fee of $2.31. This proceeding was instituted for the recovery of 
$2,726.08. The complaint was served on respondent who failed to file 
an answer thereto. 

Under date of February 12, 1948, complainant wrote a letter to the 
Chief of the Regulatory Division, Fruit and Vegetable Branch, re- 
questing dismissal of the complaint. Accordingly, the complaint is 
hereby dismissed, without prejudice. 

Service hereof shall be made on the parties by registered mail or in 
person. 


(A. D. 1713) 


PACA Doc. No. 4777.* Decided February 27, 1948. 
Dismissal of Petition for Reconsideration—Previous Decision Sound 


Where a carload of onions was rejected by respondent and complainant offered 
to reduce the price after permitting the onions to be unloaded, it was properly 
held that respondent's rejection was not without reasonable cause and since 
all matters raised were fully considered in the previous decision which on 
review is believed to be sound, the petition for reconsideration is dismissed.** 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. 





Decision by Thomas J. Flavin, Judicial O fiicer 


*As explained in Prefatory Note, the identities of the parties are not disclosed.-Kd 
**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Kd, 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.) , the complaint 
was dismissed by order issued December 30, 1947, which was served on 
complainant by registered mail on January 1, 1948. Thereafter coin- 
plainant’s counsel requested and was granted an extension of time 
within which to file a petition for reconsideration. On January 22, 
1948, and within the time allowed, complainant’s attorney filed a peti- 
tion for reconsideration which contained no new evidence but argued 
that it was error to hold that the original contract was abrogated by 
the second so-called contract which was invalid and unenforcible under 
the statute of frauds. 

The record has been reviewed in the light of complainant’s criticism. 
The conclusion is reached that, since respondent contends that the 
agreement was understood by it to provide for delivery of “B and F” 
brand onions while complainant denies that any brand was specified, 
we should have found in the order of December 30, 1947, that the 
parties failed to reach a mutual agreement. The negotiations were 
oral and there is nothing in writing, signed by respondent, to evidence 
the contract as alleged. The parties, therefore, failed to execute an 
enforcible contract under the statute of frauds in the first instance 
since denial of the contract as alleged is equivalent to pleading the 
statute of frauds in Pennsylvania. Sugar Refining Company v. Eise- 
man, 200 Pa. 486, 139 Atl. 147; American Products Company v. Frank- 
lin Quality Roofing Company, 275 Pa. 332, 119 Atl. 414. Furthermore, 
complainant admits that the second attempted agreement was null and 
void. It is concluded, therefore, that the complaint should be dis- 
missed for the reasons stated in the order of December 30, 1947, as 
modified by the conclusions herein reached. 

This order and the order of December 30, 1947, as herein modified, 
shall become effective 20 days after the date hereof. 

Service of this order shall be made on the parties. 


Se 
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COURT DECISIONS 


W. H. Latuer & Co., Inc. v. C. E. Jackson Co., — F. Supp. —. Decided 
February 6, 1948. 


DISTRICT COURT, D. MASSACHUSETTS 
Civil Action No. 6853 


Dismissal of Motion To Dismiss Appeal for Want of Jurisdiction—Effect of 
Failure To File Proof of Service Within Prescribed Period 


Failure to file within 30 days a proof of service does not defeat the jurisdiction 
of the district court where appellant performed within 30 days after the 
Secretary’s reparation order all the acts specified by section 7 (c) of the 
act except to file the proof of service since the court has discretion, where 
the scope of review is not affected, to disregard such an irregularity in 
the interests of substantive justice, and there was no question of good faith 
of petitioner, of dilatory tactics, or of frivolous appeals, and no one had 
been prejudiced by delay in serving appellee; hence, motion to dismiss 
appeal for failure to file proof of service within the prescribed period is 
dismissed.* 


Motion for Leave To Amend Answer Granted 


Petitioner’s request for leave to amend its answer and raise a slightly different 
issue from the ones previously tendered, though the amendment was not 
offered within the 30 day period within which section 7 (c) of the act says 
that petitioner must state the grounds upon which he relies, was not offered 
before the case was set for trial, and in fact was not offered in writing at 
the time of the request, although it was described orally, granted, in view 
of appellate court’s views favoring last minute amendments giving new 
breadth to narrow claims.* 


Denial of Motion for Judgment on Pleadings 


Appellee’s motion for judgment on the pleadings denied without prejudice pend- 
ing appellant’s amendment of its answer.* 


WyzanskI, D. J. 


This is an appeal from a reparation order of the Secretary of 
Agriculture under Act of June 10, 1930, c. 436 § 7 (c) as amended. 
U. S. C. Ti. 7 § 499 (g) (c). Two motions are before me, one to 
dismiss the appeal as not timely taken, the other to enter judgment 
for appellee on the pleadings. 

The basis of the first motion is the statutory provision that “either 
party adversely affected by the entry of a reparation order by the 

*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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Secretary may within thirty days from and after the date of such 
order, appeal therefrom to the district court * * * Such appeal 
shall be perfected by the filing of a notice thereof together with a 
petition in duplicate which shall recite prior proceedings before the 
Secretary, and shall state the grounds upon which petitioner relies 
to defeat the right of the adverse party to recover the damages claimed, 
with the clerk of said court with proof of service thereof upon the 
adverse party, together witha bond * * *” 

In the instant case the Secretary entered the reparation order May 
14, 1947. June 9, 1947 W. H. Lailer & Co., Inc. filed with the clerk 
of this court (1) a notice of appeal and (2) duplicate copies of a 
petition reciting prior proceedings and stating grounds upon which 
petitioner relied to defeat C. E. Jackson’s Company’s claim. June 
10, 1947 W. H. Lailer & Co., Inc. filed a bond. August 5, 1947 counsel 
for W. H. Lailer & Co., Inc. filed with the clerk affidavit of mailing 
to the counsel for C. E. Jackson & Co the notice of appeal and the 
petition. 

Thus within 30 days after the Secretary’s reparation order W. H. 
Lailer & Co. Inc. performed all the acts specified by § 7 (c) except to file 
a proof of service. And the issue is whether since the proof of service 
was not filed within 30 days this court lacks jurisdiction to hear the 
controversy. I am of the view that the failure to file within 30 days the 
proof of service does not defeat the jurisdiction of this court. The 
statute is somewhat inartistically drafted. The first sentence, which 
sets the 30 day period for an appeal, does not define what steps con- 
stitute an appeal; and the second sentence states that the appeal is 
perfected by taking the 4 steps of notice, petition, bond and proof of 
service. Read literally therefore the statute requires each step to be 
taken before jurisdiction attaches. Yet such insistence on the letter of 
the statute serves no useful purpose. Once the notice, petition and 
bond had been filed, as they were in this case, it became clear on the 
record of this court that W. H. Lailer & Co., Inc. was serious about 
its efforts to secure review. Compare Alaska Packers v. Pillsbury, 
301 U. S. 174, 177. Perhaps even less than those three steps would 
suffice to allow the jurisdiction of this court to attach. But when, 
as here, everything except affidavit of service had been filed it would 
be unjustifiably technical to conclude that this court was forever 
without jurisdiction to hear the case, even though no one had been 
prejudiced by the delay in serving C. E. Jackson Company. What 
was said in PR. F. C. v. Prudence Corp., 311 U.S. 579, 582-583 is much 
to the point: “* * * the defect is not jurisdictional in the sense 
that it deprives the court of power to allow the appeal. The court 
has discretion, where the scope of review is not affected, to disregard 
such an irregularity in the interests of substantial justice * * *. 
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In this case the effect of the procedural irregularity was not substan- 
tial. The scope of review was not altered. There was no question of the 
good faith of petitioners, of dilatory tactics, or of frivolous appeals. 
Hence it would be extremely harsh to hold that petitioners were 
deprived of their right to have the court exercise its discretion on the 
allowance of their appeals * * *. The failure to comply with 
statutory requirements, however, is not necessarily a jurisdictional 
defect.” 

Moreover, while the Federal Rules of Civil Procedure do not strictly 
govern this case | Rule 81 (4) | it may not be inappropriate to observe 
that the decision I have reached is in accord with the modern view of 
procedure which they embody. That is, under those rules it would 
not be held that an appellate court lacked jurisdiction to hear a case 
where although a notice of appeal had been timely filed some ancillary 
step like filing a bond had not been timely taken [Rule 73 (a) second 
sentence]. 

I, therefore, deny the motion seeking dismissal for want of juris- 
diction. 

The motion for judgment on the pleadings, it seems to be conceded, 
would be well taken were it not that the petitioner now seeks to amend 
his petition and raise a slightly different issue from the ones so far 
tendered. There are weighty objections to allowing an amendment 
at this stage in the case. It was not offered within the 30 day period 
within which §7 (c) says that appellant must state the grounds upon 
which he relies. It was not offered before this case was set for trial. 
Indeed it has not yet been offered in writing, although it has been 
described orally. Ordinarily I should be inclined to regard those as 
fatal objections. But I sit as an inferior judge subject to an appellate 
court that has the most latitudinarian views of amendments. Keene 
Lumber Co. v. Leventhal, No. 4303, (C. C. A. 1, January 23, 1948) 
[last paragraph of that opinion]. Since the court above me favors 
encouraging last minute amendments and giving new breadth to narrow 
claims, I shall yield to their view and allow petitioner to amend. 
This means that I must at this stage deny, without prejudice to its later 
renewal, respondent’s motion for judgment on the pleadings. 

Motion to dismiss denied. 
Motion for judgment denied without prejudice to its renewal after 
petitioner amends. 
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AMENDMENT TO ORDER No. 3 A. D. No. 
Sufficiency of evidence supporting - - - -- -- - as hey sh eee 1695 
1695 


Wn os os ee ee et oak ues ate SE en a 
ADMINISTRATIVE PROCEEDINGS 
Judicial Review 
Substitution of Formalities for Practicalities 
Courts are loathe to substitute formalities for practi- 
calities in their reviews of the administration of this 


and other orders issued under the act_-_------- _ 1688 
1689:81; 1690:93; 1691:99; 1692:107 


CLASSIFICATION OF MILK 

Effect of handler’s failure to furnish statement of use of skimmed 
1696 
Milk purchased or received by a handler from another handler. 1696 
Skimmed milk classified as Class I when__.._.___-.--------- 1696 


Court Decision DIsTINGUISHED 
Barron Cooperative Creamery v. Wickard, 140 F. (2d) 485 (1944), 


3 A. D. 602... ..- «Rem Swatns tase Oey aia ene Slaleaceaesiaens 1696 


DISMISSAL 
1694 


Moot Question 
Where after hearing upon handler’s petition containing 
numerous allegations of illegality of Order No. 53 and 
the regulations thereunder upon the basis of the facts 
alleged the presiding officer issued a report recommend- 
ing that the petition be dismissed, and the petitioner 
filed exceptions but disposition of this proceeding was 
held up awaiting outcome of an appeal from the Secre- 
tary’s decision in a similar case, the petition is hereby 
dismissed inasmuch as petitioner’s complaints are quite 
old and moot by now and because no useful purpose 
would be served by a decision now on the facts as of 
1942; however, parties to these proceedings retain the 
right under the rules of practice to file a petition for 
reconsideration. - - - - ett ar ln la co ve sat iain ia aig Secae eet : 1693 
Petition for relief filed by handler___-__------------ 1688:74; 1689 
1690:96; 1691:104; 1692:111; 1693:113; 1694:115 
Settlement of Controversy 
On complainant’s motion for a termination of this pro- 
ceeding on the ground that a settlement of the contro- 
versy involved has been affected, the petition herein is 
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MarkKET ADMINISTRATOR A. D. No. 


Validity of action of rescinding market service payments- - - - - -- 
MarRkKeET SERVICE PAYMENTS 


1691 


Denial of claims for___--.. 1688:74; 1689:86; 1690:96; 1691:104; 1692 


Paiuure to establish claims for... ... ....-.-< 222 nnn ose ue 
1689:86; 1690:96; 1691:104; 1692:111 
Inapplicability of prior erroneous ruling relating to__-_-_-.---- 
1689:86; 1690:96; 1691:104; 1692:111 
Intent of section 927.7 (f) of Order No. 27 relating to_____-._- 
1689:86; 1690:96; 1691:104; 1692:111 
Validity of market administrator’s action rescinding - - - _----- 
Moot QUESTION 
* Dismissal of petition for relief because complaint raises issue 
Ui see 5 El te ce Se ea Re 
OrpvER No. 3 (St. Lours, Missouri) 
Validity of Amendment to , 

Where petitioners, handlers under Order No. 3, as 
amended, regulating the handling of milk in the St. 
Louis, Missouri, marketing area, alleged in their peti- 
tion numerous objections as to the validity of Order 
No. 3 and the amendment thereto effective September 
1, 1947, and in their exceptions to the presiding officer’s 
report recommending a dismissal of the petitions aban- 
doned all their contentions and raised only the question 
as to whether there is sufficient evidence to justify the 
inclusion in the amendment of the month of December 
in the so-called short production period which had pre- 
viously consisted of the months of July to November, 
inclusive, it is held: (1) that the evidence in the hear- 
ing record pointed out by Findings of Fact 4 and 5 
supports the inclusion of the month of December in the 
short production period; (2) that there is no legal re- 
quirement that the Secretary, in establishing a method 
of fixing prices, should exclude from the short produc- 
tion months the month in which the upswing in pro- 
duction begins; and (3) that the decision as to the 
month in which the price differential should be opera- 
tive is a matter of discretion when there is evidence in 
the record to support the action taken_______..------ 

OrpER No. 27 (NEw York) 
Denial of Claims for Market Service Payments 

Claims of petitioner, a handler subject to Order No. 27 
regulating the handling of milk in the New York metro- 
politan area, based on a refusal of the market adminis- 
trator to make market service payments to it for the 
months of May 1940 through February 1941 out of the 
producers settlement fund with respect to milk which 
was received from producers at a building in Walton, 
New York and which was moved by pipeline to an ad- 
jacent manufacturing building and there manufactured, 
and considered by the petitioner as a second plant, are 
denied on the ground that petitioner failed to show that 


1688 
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1688 


1691 


1693 


1695 


the second building was a separate plant-_---_ -- 1688 :67 ; 1692 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


OrverR No. 27 (NEw YorxK)—Continued 


Denial of Claims for Market Service Payments—Continued 


Claims of petitioner, a handler subject to Order No. 27 


regulating the handling of milk in the New York metro- 
politan area, based on a refusal of the market adminis- 
trator to make market service payments to it with re- 
spect to milk which the petitioner received from pro- 
ducers at Canton, New York, during the months of May 
through September 1940, and February 1941 and which 
it moved by pipeline to an adjacent manufacturing 
building, and from producers at Lisbon, New York, 
during the months of August 1940 through February 
1941 which it moved by pipeline to an adjacent manufac- 
turing building, and considered by the petitioner as a 
second plant, are denied on the ground that petitioner 
failed to show that the adjacent building was a separate 
ENN aot ss rp aS ie eee Se a eee 


Denial of Claims for Market Service Payments and Granting 


in Part 
Claims of petitioner, a handler subject to Order No. 27 


regulating the handling of milk in the New York metro- 
politan area, based on the market administrator’s rebill- 
ing the petitioner for market service payments for the 
months of April, May, June and the first eight days of 
July, 1940; the payments for April and May previously 
having been made and rebilled by the market adminis- 
trator, are denied on the grounds that the description 
of the operations of petitioner at Westdale, New York, 
contained in findings of fact in this proceeding estab- 
lished that petitioner’s building A was not a plant 
“equipped only for the receiving and shipping of milk 
to the marketing area” and, therefore, it was not en- 
titled to market service payments, its request for relief 
is denied, and the petition is dismissed except that the 
relief requested by petitioner with respect to the pay- 
ment for April 1940 is granted as there was no evidence 
in the record of this proceeding that petitioner’s adja- 
cent building B was equipped to make cheese in April 
1940 and it was not operated at all during this month_-_ 


Failure to Establish Claims for Market Service Payments 


Inapplicability of Prior Erroneous Ruling 


Petitioner is not entitled to market service payments 
for May, June, and July 1940 merely because four 
other handlers obtained the benefit in an adjudi- 
cative proceeding of an incorrect interpretation of 
the order and presumably retained their payments 
under the protection of res judicata since petitioner 
could not have acquired a vested right to such an 
incorrect interpretation, and the market adminis- 
trator’s refusal to make payments to petitioner for 
the same months does not result in any illegal dis- 
crimination or retroactive action, and there is no 
compelling reason for applying res judicata, estoppel, 


or any similar judicial doctrine_-_---.....--------- 
1689:81; 1690:93; 1691:99; 1692:107 


A. D. No. 
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Orver No. 27 (New York)——Continued A.D.No. Page = 
Market Service Payments 2 
Intent of Section 927.7 (f) of Order No. 27 Relating to 
Section 927.7 (f) intended the plant from which milk 
was moved to be a country receiving station uncon- 
nected with manufacturing operations at the same 
location and operated separately and not as an 
adjunct, as in the instant case, to manufacturing 
operations, and the market service payment was 
designed to be the cost of handling milk through 
country receiving stations not combined receiving, 
shipping and manufacturing plants- ------.------- 1688 67 
1689:81; 1690:93; 1691:99; 1692:107 
Premises Constituting One Plant 
Where petitioner made arrangements described in Findings 
of Fact 8 and 10 for the purpose of meeting the require- 
ments of the order for payment of the market service 
claims so as to show that the milk involved was ‘‘“* * * 
milk received from producers at a plant equipped only 
for the receiving and shipping of milk to the marketing 
area which was moved to a second plant outside of the 
marketing area and there * * * manufactured’, 
it is concluded that the history of the order and the evi- 
dence adduced in this proceeding indicate that the 
petitioner’s premises at Walton, New York constituted 
one plant regardless of petitioner’s attempt at separa- 
WON 8. choses s Je vied ene 1688 :67; 1690:93; 1691:99; 1692 67 
Where petitioner made arrangements described in the 
findings of fact for the purpose of meeting the require- 
ments of the order for payment of the market service 
. claims so as to show that the milk involved was 
‘‘* * * milk received from producers at a plant 
equipped only for the receiving and shipping of milk to 
the marketing area which was moved to a second plant 
outside the marketing area and there * * * manu- 
factured’’, it is concluded that the history of the order 
and the evidence adduced in this proceeding indicate 
that petitioner’s operations at Canton, New York, 
as well as its operations at Lisbon, New York con- 
stituted one plant regardless of petitioner’s attempt at 
RONAN  iccdcc Sao ees hemmed chee ony 1689 80 
Scope of Proceeding Under Section 8c (15) (A) of Act 
Petitioner’s claims in these proceedings, under section 8c 
(15) (A) of the act cannot be sustained without a show- 
ing that the refusal of the market administrator to make 
the claimed market service payments is “‘not in accord- 
ance with law’’, and any complaints not measuring up to 
this standard fall within administrative consideration 
euliie Mite sronbeting koe bo ee ean enn s 1688 67 
1689:81; 1690:93; 1691:99; 1692:107 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


Orver No. 27 (New Yorx)—Continued A.D.No. Page 
Validity of Market Administrator’s Action Rescinding Market 
Service Payments 
Claim of petitioner, a handler subject to Order No. 27 
regulating the handling of milk in the New York metro- 
politan area, based on the alleged invalidity of the 
market administrator’s reversing his action and com- 
pelling petitioner in August 1943 to refund the market 
service payments made to it in July 1942, for the months 
of May, June, July, 1940, under section 927.7 (f) of the 
order, is denied on the grounds that description of the 
operations of petitioner at Clinton, New York, con- 
tained in the Findings of Fact established that, both 
under the ordinary meaning of the word “plant” and 
certainly by the intent of section 927.7 (f) petitioner had 
one and not two plants at Clinton and therefore, it was 
not entitled to market service payments, and there is no 
special sanctity or irrevocability attachable to the admin- 
istrative action rescinded because it happened to consist 
of the making of payments, and the recovery of the pay- 
ments is not automatically barred by res judicata, estop- 
pel by judgment, or any similar judicial doctrine- - ---- 1691 98 
OrvER No. 41 (Cuicaco) 
Classification of Milk 
Effect of Handler’s Failure to Furnish Statement of Use of 
Skimmed Milk 
Petitioner’s contention that it accounted fully for its 
milk when it accounted for its own use as cream 
during the months preceding July 1, 1940, and that 
it should not be held responsible for the purchasing 
handlers’ use of the skimmed milk in fluid whole 
milk is untenable since as seen from Finding of 
Fact 3, section 941.4 (a) of the order required the 
classification of all milk purchased or received by a 
handler from another handler, as well as milk received 
from producers, and section 941.4 (c) prescribed the 
classification in Class I of milk disposed of by a 
handler to another handler unless a statement was 
furnished to the market administrator showing 
lower classification, which statement was never 
furnished, and the term “milk’’ covers skimmed 
milk in addition to fluid whole milk________-_-- -- 1696 =121 
Since the order specifically provided in section 941.4 
(c) effective July 1, 1940, that skimmed milk dis- 
posed of by a handler to another handler would be 
classified as Class I unless the selling and buying 
handlers furnished a statement, subject to verifica- 
tion by the market administrator, that the skimmed 
milk was used in some other classification, and no 
such statement was ever furnished by the petitioner, 
and it is not disputed that the skimmed milk sold 
by the petitioner to other handlers was disposed of 
by the buying handlers as Class I or fluid milk, dur- 
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OrvER No. 41 (Cu1caco)—Continued A. D. No. 


Classification of Milk—Continued 
Effect of Handler’s Failure to Furnish Statement of Use of 
Skimmed Milk—Continued 

ing the period September 1, 1939, to February 28, 

1942, the classification of this milk as Class I by the 

market administrator was valid as prescribed by the 

order, and, therefore, the relief requested by peti- 

tioner is denied and its petition is dismissed -_-_-_---- 

Skimmed Milk Disposed of as Fluid Whole Milk as Falling 
Within Class I Classification. 

Since the skimmed milk in question was disposed of 
in the form of fluid whole milk, handlers should 
pay producers on the basis of Class I classification 
and pricing as section 941.4 (b) (2) of the order 
provides that Class II milk shall be “all milk, 
except skimmed milk * * *” and this indicates 
that the term “milk,” unless qualified, includes 
skimmed milk, and moreover, as pointed out in 
Finding of Fact 2, it has not been shown by peti- 
tioner that the skimmgd milk involved was devoid 
of butterfat 

OrDER No. 53 (LEMons) 
Dismissal 
Consent of Parties 

Where petitioner, a handler of lemons, subject to 
Order No. 53 regulating the handling of lemons 
grown in the State of Arizona, complainant in its 
petition filed on December 2, 1947 that it has 
lemons to ship in excess of the prorate available to 
it and that its lemons must be marketed before Jan- 
uary 1, 1948, to be salable, and that, accordingly, the 
obligation upon petitioner imposed by the order is 
not in accordance with law and petitioner should 
be* exempted therefrom for the period ending 
January 1, 1948, it is held that petitioner’s con- 
tention is untenable since the general purpose of 
the prorate or allotments under the order is to limit 
the total quantity of the lemons shipped; however, 
since petitioner filed a “Consent to Dismissal,’’ the 
petition is hereby dismissed 


PLANT 
Meaning of Word 

Ordinary meaning of the word “plant” is that which an 
average person would consider as including all the oper- 
ations going on in a group of associated buildings on the 

DOIGR RRIINMOR 6c cise ase c= ee casuals ea 
1689:81; 1690:93; 1691:99; 1692:107 
Premises constituting single plant...............-.--------- 
1689:81; 1690:93; 1691:99; 1692:107 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


PLANTS A. D. No. 


Separateness of 
The separation of fluid operations from manufacturing 
operations required by health authorities was not con- 
sidered, and is not a test of separateness of plants under 
On INC Bee so eS oi ae eee oer 
1689:89; 1690:93; 1691 99; 1692: 107 
PRECEDENTS 
Effect of Overruling 
Where the courts overrule former precedents, the orthodox 
view is said by some to be the declaratory theory of 
Blackstone, criticized by a number of writers including 
Gray, namely, that law exists outside of judges and 
courts, is merely declared from time to time by the 
judges and that consequensly wheneyer precedent is reject- 
ed and the true law discovered, the latter must be applied 
retrospectively since the overruled precedents were not 
law at all, but where the orthodox view would result in 
great hardship and injustice, the majority of courts 
refuse to follow this view to its logical concluslon____ 
1689:89; 1690:93; 1691:99; 1692:107 
Price DIFFERENTIAL OPERATION 
Discretion of Secretary in determining month of_-_---- oe 
Prior Decisions Followed 
In re Grandview Dairy, Inc., 3 A. D. 335 (1944), affirmed in 
61 F. Supp. 460 (1945), published in 5 A. D. 510 and 157 F. 
2a & (1947), published in 6 A. D. 300... ... ........-.2.... 
1689:81; 1690:93; 1691:98; 1692:107 
PRODUCERS 
Justiciable Interest of 
Market Service Payments 
Since the market service payments come out of pro- 
ducer prices and payments the producers have a jus- 
ticiable interest in the interpretation and applica- 
tion of section 927.7 (f) of Order No. 27 providing for 
SUCH POVHIONIE: .n2> woe cea oe 
1689:89; 1690:93; 1691: 99; 1692: 107 
PRORATE OR ALLOTMENTS 
MG G82. 2 25 Sa ae baa cena ; ae 
Res JupIcaTa 
Application of Doctrine of 
Under the traditional rules of res judicata a decision is bind- 
ing only upon parties to the decision and those in privity 
WIRD CMON 6 ids io itn an ho eaten 
1689 89; 1690 93; 1691: 99; 1692:107 
SECRETARY OF AGRICULTURE 
not bound by historical conceptions of short production period - 
Discretion of, in determining month of price differential opera- 
loos con <a Bers Anais oleh eae bi will 
Power of, to include provision in order placing December in 
short production period... -.--.-..--.---- se a aad cea 
Power of, to remake customs of handlers-_------------------ 
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Section 8c (15) (A) or Act A.D.No. Page 


IR AE COGN CNNNOE oo ee iS Ls ek cae 
1689 :86; 1690:96; 1691:104; 1692:111 
Suort Propuction PEeriop 
Power of Secretary to Include Provision in Order Placing De- 
cember in 
Petitioners’ contention that the inclusion of the provision 
in the order placing December in the short production 
period will adversely affect the provisions heretofore 
embodied in the order seeking to level out production 
throughout the year is untenable even if petitioners’ 
predictions should come through as the relative impor- 
tance of the two provisions in reaching the objectives 
prescribed by the act and sought by the order is a mat- 
ter left to the determination of the Secretary where the 
record contains evidence supporting his action__.--___-- 
Secretary Not Bound By Historical Conceptions of 
Petitioners’ contention that, historically, December has 
not been considered a short production month in estab- 
lishing a method of fixing prices, cannot be considered as 
the Secretary is not bound by the historical conception 
of what constitutes the short production period as Con- 
gress conferred wide powers on the Secretary enabling 
him to remake customs of handlers for the purpose of 
effectuating the declared policy of the Marketing Agree- 
IO eno hes eee sees sean ee eeweus 
STATUTES 
Construction and Interpretation 
Reference to Context or Intent Behind Words 
It is not the practice of the courts to interpret or 
apply words in a statute or regulation without ref- 
erence to the context or the intent behind the words 
RN ia Bg Se oat pc le Nie Se kee hi dal et 


‘Selection of Rule of Construction in Determination of 
Market Service Payments 
If any rule of construction is to be selected to deter- 
mine the eligibility for market service payments, the 
rule of strict construction should be followed -- 
1689:89; 1690:93; 1691:99; 1692:107 


PACKERS AND STOCKYARDS ACT, 1921 
(Administrative Procedure Act) 


ADMINISTRATIVE PROCEDURE ACT 
Application of section 4 (e) of, relating to effective date of 


Ng ea oe SAN rh 2 en teense sesso ae 


“BuLis” 

Request for modification of term “bulls” used in tariff - 
EvrectivE Date or ORDER 

Application of section 4 (ec) of Administrative Procedure Act 





relating to__- Se in ts iia Boat mice baat lors one 


1688 74 
1695 116 
1695 116 
1688 68 
1688 68 
1699 132 
1698 128 
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1ed PACKERS AND STOCKYARDS ACT, 1921—Continued 
Page 2 (Administrative Procedure Act)—Continued 
4 | RATES AND CHARGES A.D.No. Page 


Increase in 
Respondents’ request for an increase in certain of its rates 
and charges granted for a period of one year with the 
requirement that respondents continue to file reports 
as provided for in the stipulation filed July 26, 1943, as 
modified, and, on the basis of the facts in this proceed- 
ing, the order made effective in less than 30 days in 
accordance with section 4 (c) of the Administrative 
PION FOG 5 eet ae eee ate ae cas 1699 129 
Request for Modification of Term “‘Bulls’’ Granted 
Respondents’ request for a modification of the term “bulls” 
in its tariff granted, and, upon basis of facts in this pro- 
ceeding, the order made effective in less than 30 days in 
accordance with section 4 (c) of the Administrative Pro- 
CORNERS: BOG Oooo oo bon apo n ee eee pee eee 1698 127 


PACKERS AND STOCKYARDS ACT, 1921 


116 





BRIEFS 
MemOG OF IANO CO TOs acs ide io cnewcaees baseeuaweaon 1702 143 
CrasE AND Desist 
Violation of Act 
After respondent, a corporate market agency, admitted the 
factual allegations of complaint but denied that the facts 
116 constituted violations or that it wilfully and intentionally 
violated the act and alleged that a majority stockhold- 
ers of respondent, no longer connected with it, was re- 
sponsible for the acts complained of, respondent is or- 
dered to cease and desist from (1) engaging in or using 
any unfair, unjustly discriminatory, and deceptive prac- 
tices or devices in connection with livestock received for 
sale on a commission basis, (2) failing to render just and 
reasonable stock yard services in connection with livestock 
received for sale on a commiss‘on basis, (3) trading in any 
manner in livestock received for sale on a commission 
e basis, (4) failing to account fully and correctly in connec- 
tion with all livestock handled on a commission basis, (5) 
68 3 making or causing to be made false entries in its accounts, 
records, or memoranda, (6) failing to keep such accounts, 
records, and memoranda as will fully and correctly dis- 
close all transactions involved in its business, and re- 
spondent is further ordered to keep such accounts, ree- 
ords, and memoranda as will fully and correctly disclose 
all transactions involved in its business, including the 
rendition of accountings to its patrons, which will show 
2 e the true name of the purchasers of consigned livestock.. 1701 133 
, 3 espondent, a dealer and market agency, after admitting 
the material allegations of fact alleged in the complaint 
; and consenting to the issuance of a cease and desist or- 
% der without a hearing, is directed to cease and desist 
from making or causing to be made false statements of 
fact in annual reports filed by him, from charging for 
clearing services unless such charge is provided for and 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


Crase AND Desist—Continued A.D.No. Page 
Violation of Act—Continued 
set out in its tariff filed with the Secretary of Agricul- 
ture, and from using unfair, unjustly discriminatory, and 
deceptive practices and devices by failing to provide for 
those who were selling livestock to respondent’s clearee 
the financial protection which the regulations require in 
connection with the furnishing of such clearing service. 1703 143 
ConsENT ORDER 
Cease and desist from violation of act___-_---.-- race a> See 
DIsMISSAL 
Reparation Complaint y 
Reparation complaint dismissed without a decision on its 
merits because of failure of complainant to prosecute 
his claim by failing to file brief after presiding officer 
ruled that there were no issues of fact and requested 
parties to file brief on legal issues...... .-.---------- 1702 =142 
RaTES AND CHARGES 
Continuation of 
The temporary rates and charges prescribed by the order 
of March 19, 1947, are hereby continued in effect until 
March 24, 1950, subject to the conditions set forth in the 
order of July 3, 1946, with reference to the filing of 
quarterly reports and reduction of rates upon the basis 
of information contained in such reports--_------------ 1700 =132 
REPARATION COMPLAINT 
Dismissal of, for failure to prosecute claim by failing to file 


MES 3h 9 IE oS 2 he oe ae eee fJc.kececee eee: «6 
VIOLATION OF ACT 
Charging for clearing services not provided in tariff..._____-- 1703 145 


Engaging in or using any unfair, unjustly discriminatory, and 
deceptive practices or devices in connection with livestock 





received for sale on a commission basis-- --------------- 1701 =138 
Failing to account fully and correctly in connection with all ° 

livestock handled on a commission basis-_----~-----~------- 1701 138 
Failing to keep such accounts, records, and memoranda as will % 

fully and correctly disclose all transactions involved in its : 

business. - __- - er Sea - 1701 138 = 
Failing to provide financial protection for sellers of livestock - - 1703 145 : 


Failing to render just and reasonable stockyard services in 
connection with livestock received for sale on a commission 


basis_ 2 ‘ is 1701 138 
Making or causing to be made false entries in its accounts, 

records, or memoranda____-_ au ~E7Ot 138 
Trading in any manner in live wtosk re eoived for sale on @ com- 

mission basis--_----- --- ae z oe 1701 138 
Wilfully making false statements of fact re lating to clearance 

of all dealer operations_-___-__...------ oe oes a tess 1703 145 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


CARRIERS 
Complaint satisfied by payment of claim by------------ 1707 —- 1151 
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DEFAULT A.D.No. Page 


Allegations in complaint deemed admitted by___.--.-..------ 1704 147 
1706:150; 1708:153; 1709:156 
Waiver of oral hearing by__-.-. 1704:147; 1706:150; 1708:153; 1709 156 
DisMISSAL 


Complaint Satisfied by Payment of Claim by Carrier 
Where respondent rejected a carload of apples tendered 

by complainant under purchase and sale agreement and 

complaint was filed for damages sustained, held, that 

payment by the carrier to complainant of an amount 

equal to that prayed for in the complaint satisfies the 

claim for damages and the complaint should, therefore, 

Deehiinaaee oc bs he a oe ae as os Se 1707. —-: 1151 
Petition for reconsideration because previous decision sound _ 1713 ~=160 
Petition for reconsideration for failure to file petition and 

because statements made in petition were considered in 
fasuance Of geler Order... 2-5. 2. ben cst wcawcccccceencus SA ae 
Request of Complainant for 
On complainant’s request for a termination of this pro- 

ceeding in which respondent filed no answer, the com- 

plaint is dismissed without prejudice_-_ -_- aa eevee 1712 159 
Settlement Between Parties 

Complaint for reparation dismissed on notification by 
complainant that claim against respondent had been 
settled in full -- - Oe Jp ay Cite tae ae tegeee 1705 148 
PAYMENT 
Complaint satisfied by, of claim by carrier___- eu eee oe 1707 —=—‘151 
RECONSIDERATION 
Dismissal of Petition for 
Where a carload of onions was rejected by respondent and 

complainant offered to reduce the price after permitting 

the onions to be unloaded, it was properly held that 

respondent’s rejection was not without reasonable cause 

and since all matters raised were fully considered in the 

previous decision which on review is believed to be sound, 

the petition for reconsideration is dismissed sae ROR. FSG 
Failure to File Within Prescribed Period 

Petition for reconsideration dismissed for failure to file 

within 10 days after service of original order as provided 

by rules of practice and, in addition, the statements 

made in the petition were previously raised and were 

considered in the issuance of the prior order_. - --- FIO “366 

REPARATION 
Failure to Pay Balance of Purchase Price 
Where respondent purchased and accepted delivery of a 

carload of bananas and thereafter remitted net proceeds 

which were accepted by complainant as part payment 

only, it is held that respondent’s failure to answer the 

complaint is deemed an admission that the complaint is 

true and constitutes a waiver of an oral hearing, and 

reparation should be awarded complainant in the amount 

of the balance of the contract purchase price, and the 

facta should be published. .. <<< s.weccesctcakauns 1708 152 
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Reparation—Continued 
Failure to Pay Purchase Price 


Where complainant alleged a sale of a carload of potatoes 
in interstate commerce to respondent, who accepted 
delivery but failed to pay the full amount of the agreed 
purchase price and failed to answer the complaint, it is 
held that, in accordance with the rules of practice, re- 
spondent’s failure to answer the complaint constitutes 
an admission that the facts alleged in the complaint are 
true, and reparation should be awarded complainant on 
the basis of the facts alleged in the complaint and re- 
SRORGPELS CONTRI 5 ook ee hi ee owe eteccueest « 


Where complainant alleged sales of apples in interstate 


commerce to respondent who accepted delivery but 
failed to pay the full amount of the agreed purchase 
price and failed to answer the complaint, it is held that, 
in accordance with the rules of practice, respondent’s 
failure to answer the complaint constitutes an admis- 
sion that the facts therein alleged are true, and a waiver 
of hearing, and reparation should be awarded com- 
plainant on the basis of the facts alleged in the complaint 
and the respondent's default... ..=................<-.- 


Where complainant alleged sales of three carloads of pota- 


toes in interstate commerce to respondent who accepted 
delivery but failed to pay the agreed purchase prices, 
and failed to answer the complaint, it is held that, in 
accordance with the rules of practice, respondent’s fail- 
ure to answer the complaint constitutes an admission 
that the facts alleged in the complaint are true, and a 
waiver of hearing, and reparation should be awarded 
complainant on the basis of the facts alleged in the com- 
plaint and respondent’s default__.......------------- 


Payment of Undisputed Amount 


Since respondent’s answer denies owing the amount claimed, 


but admits owing complainant a certain sum, and com- 
plainant applied for an order requiring the payment by 
respondent of such undisputed amount, it is so ordered, 
leaving the respondent’s liability for payment of the 
remaining disputed amount, as well as interest on the 
undisputed amount, for subsequent determination in the 
usual and regular manner under the act-------------- 


UNDISPUTED AMOUNT 

Order for payment of__----------- tere Ree 
VIOLATION OF AcT 

Failure to pay— 


PelAnee WE BUrcAee Pride: |... ===. -- sooo cee cee cces 
DUPOMRHAMIIDR 25 252 oo 2 sc ceenesece 1704:147; 1706:150; 1709 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


JURISDICTION OF DistRicT CouRT 
Failure to comply with statutory requirements not necessarily juris- 
dictional defect; USDC, PD: Matt. .......-ccscs sscssnesecn sees 
MorTIOoN FOR JUDGMENT ON PLEADINGS 
Denial of 
Appellee’s motion for judgment on the pleadings denied without 


prejudice pending appellant’s amendment of its answer; 
Ris 0 BN cs a wt eee asada sae saelmaeee 


Motion To AMEND ANSWER 


Granting of 
Petitioner’s request for leave to amend its answer and raise a 


slightly different issue from the ones previously tendered, 
though the amendment was not offered within the 30 day 
period within which section 7 (c) of the act says that petitioner 
must state the grounds upon which he relies, was not offered 
before the case was set for trial, and in fact was not offered in 
writing at the time of the request, although it was described 
orally, granted, in view of appellate court’s views favoring last 
minute amendments giving new breadth to narrow claims; 
OTC. hr RR 0 8 6 ars wie wo dala ere eroaree ee ee ee 


Morton To Dismiss APPEAL 
Dismissal of 
Failure to file within 30 days a proof of service does not defeat 


the jurisdiction of the district court where appellant performed 
within 30 days after the Secretary’s reparation order all the 
acts specified by section 7 (c) of the act except to file the proof 
of service since the court has discretion, where the scope of 
review is not affected, to disregard such an irregularity in the 
interests of substantive justice, and there was no question of 
good faith of petitioner, of dilatory tactics, or of frivolous 
appeals, and no one had been prejudiced by delay in serving 
appellee; hence, motion to dismiss appeal for failure to file proof 
of service within the prescribed period is dismissed; USDC, D. 
NM. io oc cn adesuteceeee wean een pan mea ae ee eee 
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The scope of the FEDERAL 
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by the ‘Administrative Procedure AE ISTER 
Act”’ (Public Law 404—79th Con- FEDERALLY REG 
gress, approved June 11, 1946) eee 
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1. Agency organization and procedure, 
2. Substantive rules and statements of 

general policy or interpretations, 
3. Notice of proposed rule making, 


and further providing that no 
person shall in any manner be 
required to resort to organization 
or procedure not so published. 









A sample copy and information on 
request to the Federal Register, Na- 
tional Archives, Washington 25, D.C. 







The FEDERAL REGISTER publishes daily the full text of Presiden- 
tial Proclamations and Executive Orders and any order, regulation, 
notice, or similar document promulgated by Federal administrative 
agencies which has general applicability and legal effect. 
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Agriculture Customs Priorities 
Aviation Fair Trade Practice Reconversion 
Business Credit Food and Drugs Securities 
Communications Foreign Relations Ship ~ 
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Renegotiation Mineral Resources Transportation 
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